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My object in undertaking this work was to attempt in 
some d^ree to supply a want which at present greatly 
impedes the study of English law at the Universities. There 
is no really elementary work on the English law of real 
property adapted for the use of students who have not and 
may never have any practical experience in the working of 
the law. Almost all elementary books have been written 
from the professional rather than from the educational point 
of view; excellent as many of them are as introductions to 
a practical knowledge of law, they are scarcely available for 
purposes of legal education at an University. Blaekstone^s 
treatise stands almost alone in adequately satisfying both 
demands. It has been the fashion of late to dwell on the 
defects rather than on the merits of that great work^ and 
there are obvious reasons why it fails to satisfy the require- 
ments of the present time. Nevertheless Blackstone still 
remains unrivalled as an expositor of the law of his day. 
Throughout the following pages his work is referred to as at 
once the most available, and the most trustworthy authority 
of the law of the eighteenth century. 

In considering the mode in which the elementary principles 
of the important branch of English law, which is the subject 
of this treatise^ can best be dealt with, there can be little 
question that it is necessary to begin by sketching the history 
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and development of rights over land. Hardly one of the 
main classifications of these rights which is recognised at 
the present day — the distinction^ for instance, between the 
legal and the equitable interest, the notion of an estate in 
lands with its consequences^ as distinct from property in 
things personal^ the distinction between freehold, leasehold, 
and copyhold tenure— can be explained without tracing if 
possible the origin^ at all events the development, of the 
conceptions on which it is based. It seems therefore neces- 
sary to start from the earliest elements of English law, 
and to trace the development by the action of the tribunals 
and of legislation of the germs which are found in our 
earliest authorities, till we are at last enabled to give some- 
thing like a systematic classification of the congeries of 
ancient custom and mediaeval and modem innovation called 
the law of real property. It seems best, in the first instance, 
to trace the growth of the law chronologically till the period 
is reached at which the structure has attained its permanent 
features, when an attempt may be made to arrange its various 
branches systematically ; it being always borne in mind that 
the nature and attributes of the various classes of rights are 
to be accoimted for by reference rather to their history than 
to any principles of jurisprudence. This stage in the history 
of English law appears to me to have been reached before 
the reign of Henry YIII. I have attempted in the Appendix 
to Part I, Tables I, II, and III, to arrange systematically 
the main branches of the law of land as it stood at the 
commencement of this reign. It will be seen that much 
of this classification is taken from Blackstone, who followed 
one of the greatest of English lawyers, Sir Matthew Hale. 

In the arrangement stunmarised in Table I, as will be seen, 
I am largely indebted to Mr. John Austin's Lectures on 
Jurisprudence. The remarkable analysis of juristic concep- 
tions which he instituted, but unfortunately left incomplete, 
is, as it seems to me, a xr^fia is ifC; it is, in great part, 
work done which must enter largely into the basis of any 
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attempt to recast English law on true principles of systematic 
arrangement. 

Part II of this work treats mainly of the growth of the 
two branches of the law of real property which are of the 
greatest importance in modem law, the history and develop- 
ment of Uses and Trusts^ and of Wills of land. The former 
is perhaps the most curious and important chapter in the 
history of the law of land. The extreme technicality of our 
modem law^ the mysteries of conveyancings and the anomalous 
opposition of Equity and Law, are mainly due to the unhappy 
piece of legislative reform called the Statute of Uses. It 
is this Statute, with the marvellous interpretations to which 
its provisions have been subjected, which renders any real 
simplification of the law of real property impossible, without 
a more thorough rebuilding of the whole structure from 
its foundations, and substitution of a systematic or scien- 
tific for a historical classification, than is at all likely to be 
undertaken at present. Here, therefore, it is necessary to 
pursue the same method as in Part I, and to attempt first 
to trace the development of the law, and then to summarise 
and arrange it under the principal classes which are due to 
the historical causes whose action has been discussed. This I 
have attempted to do in the last (Chapter on ' Titles.' 

My object throughout has been to attempt to explain the 
leading principles of the law as it exists at present by refer- 
ence to its history. For antiquarian research I am painfully 
conscious that I have neither sufficient knowledge nor leisure. 
I have endeavoured to state with accuracy such matters con- 
nected with the antiquities of ova law as are necessary to 
explain its later developments, or as seemed to possess an 
intrinsic interest so great that the omission of them from 
an outline of the history of the law of laud would not be 
justified. I have endeavoured on the same principle to select 
the original authorities which form the back-bone of this 
treatise. Experience abundantly proves that no account can 
give so vivid and trustworthy a picture of the history of 
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law as the original authorities themselves. For the purposes 
of 1^^ education they are of the utmost value. But so 
little attention has been paid to the abundant materials we 
possess^ they still exist for the most part in so inaccessible 
a f orm^ that they can hardly be said to be available to the 
student. The principal statutes bearing on real property are 
sufficiently conspicuous. In the selection of extracts from 
text-writers and reported cases there was more difficulty. 
The extracts from Bracton occupy a lai^e space. This is^ 
I hope^ justified by their intrinsic interest and by the 
historical importance of the work of that great lawyer^ the 
merits of which have^ I think^ been somewhat underrated. 

The difficulty which perpetually encounters those who have 
to give instruction in law to University students is this — 
where is the line to be drawn between principle and detail ? 
what is the point to which the teacher can usefully go with- 
out burdening the student with minor rules which^ however 
important as pieces of professional knowledge^ are useless 
for educational purposes? This is a question which every 
one who has to encounter the difficulty in practice must 
solve for himself. In the present work I have endeavoured 
to draw the line at the point to which^ as it seems to me^ 
University students^ even if they enter upon the study not 
as preparatory to the practice of the profession^ but as forming 
part of a liberal education^ might properly be brought. 

The proofs of the first chapter were already revised before 
the appearance of the first volume of Mr. Stubbs' excellent 
and learned Constitutional History. I was^ however^ enabled 
to insert several references to his work^ and in one or two 
cases to introduce some modification into the text. I have 
also to thank him and other friends for some valuable sug- 
gestions and criticisms on the first chapter. 

I have refrained from over-burdening the notes with re- 
ferences to authorities. It will be seen that I throughout 
refer to Blackstone as the great authority on the earlier law^ 
and to the admirable work of Mr. Joshua Williams as the 
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most available treatise on the law of the present day. I have 
only inserted such references to other works^ as appeared to 
me to be proper in order to introduce students to the leading 
authorities to be found in any &irly furnished law library. 

I Pafxb BuiLDiHea, TsxPLEy 
Jamuary 15M, 1875. 
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The principal changes in the present edition consist of the 
addition of translations of the extracts from Glanvill and 
Bracton^ which I hope may be of use. 

An important reaction has recently taken place in oppo- 
sition to the view that the source of the law and custom 
which developed into the manorial system is to be found 
in the Teutonic village community. Mr. Seebohm in this 
country and M. Fustel de Coulanges in France have con- 
tended with great force^ in opposition to the view taken by 
most of the recent English and German writers^ that the 
origin of the feudal law and custom of the Middle Ages is to 
be found in the Roman latifundiiim, rather than in the 
Teutonic village community, the very existence of which is 
questioned by Fustel de Coolauges. An admirable account 
of the history and present position of this controversy will be 
found in the Introduction to Professor Paul Vinogradoff^s 
recent work on * Villainage in England' (Oxford, 1892). 
Notwithstanding the powerful criticism with which the views 
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previously accepted have been assailed by the writers referred 
to, it still seems to me that the evidence derived from the 
records of manorial courts, the history and character of rights 
of common, the phenomena of the ' common fields/ and the 
authority of the earliest of English legal text- writers lead to 
the inference that in England at all events the free Teutonic 
village community was not a fiction but a fact, and that the 
manor was probably developed out of the community, and not 
the community out of the manor. The mass of evidence 
collected by Professor VinogradofE in the remarkable work 
above referred to, appears to me strongly to confirm this view. 
I have seen therefore no reason to modify in any material 
particular the account, avowedly more or less conjectural, 
which, following the authors referred to in the notes, was 
given in previous editions of the probable origin and growth 
of manors, and of the relation of the lord of the manor to the 
freeholders and copyholders within its ambit. 

KENELM E. DIGBY. 

June, 1899. 
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CHAPTER L 

INTEODDCTORY. ELEMENTS OP THE LAW OP LAND 
BEPOBE THE BEIGN OP HENBY II. 

The English law of land is of a mixed origin. The customs CHAP. L 
of the early Teutonic invaders^ the effect of conquest and ^^' '* 

settlement of the land on a large scale, the gradual and 

what may be called the natural growth of feudal ideas^ the 
effect of the Norman Conquest in developing these ideas into 
a system of law and in importing doctrines unknown before, 
the subsequent influence of the Boman and Canon law^ all 
these are elements of which account must be taken in at- 
tempting to trace the growth of the law of land. 

By the time of the reign of Henry II a definite system of 
law may be said to have arisen. This will be the subject of 
the next chapter. In the present an attempt will be made to 
take some account of the elements out of which the system of 
the law of land ultimately grew. 

SECTION I. 

Anglo-Saxon Customary Law. 

§ I. Sfect of the Teutonic Settlement, 

The earliest element in the English law of land is in all 
probability the Teutonic. Whatever traces may have existed 

B 



2 ANGLO-SAXON LAW. 

OHAP. L of the laws of Rome at the time of the earliest Teutonic inva- 
^^' '• sion, no vestige of them is to be found in the evidence we 

possess of the Anglo-Saxon customary law ^. The conquerors^ 

unlike the tribes which overran Italy^ Gaul^ and Spain^ retained 
the customs, the religion^ and the language which they brought 
with them uninfluenced by the people whom they dispossessed. 
Moreover, these customs were of pure home-growth, without 
any admixture of the element of Roman law or civilisation. 
' Our forefathers/ says Mr. Freeman, ' came from lands where 
the Roman eagle had never been seen^ or had been seen only 
during the momentary incursions of Drusus and Germanicus ^/ 
The mode in which Teutonic settlement was effected is 
matter of conjecture only. There is however no doubt that it 
was the work of successive bodies of invaders during parts of 
the fifth ajid sixth centuries. But the process was not merely 
that of invasion by bodies of armed men^ it was the migra- 
tion of whole communities bringing with them the organisa- 
tion and the customs which had regulated their life at home'. 
It is probable that when the invaders had dispossessed the 

^ Mr. Seebohm, in his English YillAge Community, chaps. YIII-XI, 
and Professor Astley in his preface to the translation of Fustel de Cou- 
langes, Origin of Property in Land, favour the view that the basis of the 
English Manorial System was laid during the Roman occupation of 
Britain, and that its main features are to be traced in the later develop- 
ments of Roman law. Whether or not M. Fustel de Coulanges has made 
good the similar proposition with regard to feudalism in Gaul, there seems 
to be no sufficient evidence to justify its application to the early history 
of land-tenure in England. It appears to be opposed to the view of the 
best authorities on early English History. Probably some few doctrines 
and practices of Roman law were introduced by the clergy after the 
adoption of Christianity) eepeciaUy that of disposition by will (compare 
Tacitus, Qermania, c. ao, *■ nullum testamentum '), but the large infusion 
of Roman law which exists in our own was mainly of much later intro- 
duction. See Stubbs, Constitutional History, L p. 6a. (The references 
are to the zst edition. ) 

* Freeman, Norman Conquest, i ao ; and compare Stubbs, Const Hist, 
i. p. II, Green, Making of England, p. 14a 

' ' The invaders come in families, and kindreds, and in the full organi- 
sation of their tribes : the three ranks of men, the noble, the freeman, 
and the last : even the slaves are not left behind.' Stubbs, Const Hist i. 
p. 64. See Green, Making of England, p. 154. 
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THE TBUTONIO SETTLEMENT. 3 

natives of a large tract of land the allotment of the territory CHAP. I. 
was effected in a regular mode^ so as to reproduce the main *"^' ^ 

features of land-tenure with which they had been familiar in 

their Continental homes. The Britons seem to have been so 
completely exterminated or driven westward, or those that 
remained reduced to so abject a state of servitude, that no 
appreciable influence was exercised by the native element 
upon Teutonic customs. 

There is no direct evidence as to the mode in which the 
conquered portions of the territory were colonised by invaders. 
Materials for conjectures more or less probable are afforded 
by the records of similar proceedings in the case of other 
Teutonic and Scandinavian conquests \ and by the nomen- 
clature and legal and other phenomena which are found ex- 
isting in later times. It must be borne in mind that the 
invaders, though still retaining many habits derived from 
ancient Teutonic customs, had attained to a certain degree of 
political organisation at the time of the invasion. The body 
of invaders is a regular army led by a chiefs and divided 
into 'hundreds' of warriors, who are united by a bond of 
real or supposed kinship, and probably come from neighbour- 
ing homes \ 

There can be little doubt that regard was paid to this 
division of the host into hundreds in the distribution of the 
conquered territory. It is impossible to trace the exact links 
of connection between the hundreds of warriors who consti- 
tuted the sub-divisions of the Teutonic army and the territorial 
hundred of later times; there can however be no question 
that the two are connected, and the most plausible conjecture 
seems to be that a definite area of territory, though probably 

*■ Stubbs, Const. Hist i. 73. 

* ' Centeni ex singulis pagis snnt, idque ipeum inter suos Tocantur, et 
qnod primo numeros fuit, jam nomen et honor est.' Tacitus, (Jermania, 
c 6. This too was the number of the assessors of the prinoeps for 
judicial purposes. ' Eliguntur in iisdem conciliis et principes qui jura 
per pagos yicosque reddunt. Centeni singulis ex plebe comites consilium 
simul et auetoritas adsunt.' lb. c la. 

B % 



4 ANGLO-SAXON LAW. 

CHAP. L not of unif onn size, was in the oiiginal jirooeBB of eolonHAtion 
SECT. L assigned to eaeb hundred^ that the name then g^radually 



ceased to have a personal^ and b^^n to aoqoire a territorial 
signification^ that it was adopted as the most important 
division for fiscal and judicial porposes^ and that^ as the whole 
country became colonised and brought under a uniform system 
of organisation, the boundaries of isolated hundreds would be 
extended till they touched each other, and thus the present 
division of the county into hundreds, or districts of the same 
kind but bearing different names^ was effected ^. 

But though the settlement of the hundred bore an im- 
portant part, as will be seen later^ in the development of one 
element of the manorial system^ there are other features of the 
Teutonic settlement which appear to have a still more im« 
portant bearing on the history of the law of land. 

The inquiry is here complicated by the necessity of giving 
some answer, without sufficient materials, to the questions — 
What were the main features of primitive land-tenure amongst 
the forefathers of the English ? How and in what forms had 
these features developed at the time of the migration ? and 
how far did they survive^ and in what ways were they affected 
by^ the process of conquest and colonisation ? 

The earliest form of systematic land-tenure, the settlement 
of the 'village community/ has of late received so much 
learned investigation that its main features may probably be 
regarded as having been recovered^. When the Teutonic 

^ See Stubbs, Const. Hist. i. 96, 97. 

' I refer especially to the writings of Yon Maurer, and to Professor 
Nasse's short treatise On the Agricultural Community of the Middle 
Ages, translated by Col. Ouvry (Macmillan, 187 1), p. a8. See also Sir H. 
Maine, Village Communities, Lects. iii and v ; and Mr. Morier's essay in 
the volume on Land Tenure published by the Cobden Club (Macmillan, 
1870) ; and compare the description of the ' Mark System ' in Stubbti, 
Const. Hist. i. pp. 4^52 ; and Qreen, Making of England, pp. 180-187. 
On the other hand, the name and the very existence of the * mark ' has 
been powerfully questioned by Fustel de Coulanges in his works L'Alleu 
et le Domaine Rural (Paris, 1889), and Lea Origines du Systdme F^odal, 
(Paris, 1890% both of which were published after his death. M. Fustel de 
Coulanges, however, does, not deal with the English evidence available as 
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nations ceased to be purely nomad^ a state from which some CHAP. I. 

ECT. 

§1. 



tribes appear to have been only just emerging in Caesar's ^^^' '* 



time^, the first definite settlement or appropriation of land 
would be by a group of households forming a family, or a 
small cluster of families, the bond of union being real or sup- 
posed kinship, and occupying a definite area of land. 

The characteristics of this settlement appear to have been 
as follows. Each community occupied a territory, which was 
divided into three, or rather four, portions. There was, first, 
the township in which the houses and their surroundings are 
appropriated and held by the heads of families in individual 
proprietorship. Here probably we have the earliest instance 
of separate or individual property. As a whole the district 
would probably not be regarded as individual property at all. 
The notion that the ownership of the soil of the whole district 
is vested in the king or some great lord is in all probability of 
later growth. But from the earliest times of permanent 
settlements the house which the freeman had built and the 
curtilage which he had enclosed must have been regarded as 
his own property ^, held in dependence on no other man or 
body of men. We shall find that in later times house pro- 
perty in towns is regarded as having a more absolute and 
independent character than property in agricultural or common 
land^ 

Secondly^ there was the arable portion, or the district of 
cultivated land^ in which separate plots were held^ for a time 
at all events^ in severalty^ by individual members of the com- 
munity^ subject to certain customary regulations as to common 
cultivation and enjoyment. The most usual of these were 
that the arable land should be divided into three fields 

throwing light on the existence and character of the village community. 
The main features of the Tillage community have been reproduced with 
great clearness by Mr. Seebohm in his work on The English Village 
Community, whether or not we accept his view of the historical relation 
of the village community to the manor. 
^ Caesar, de Bell. GkdL vi. aa. 

* *■ Suam quisque domum spatio circumdat.' Tacitus, Qermania, c. i6. 

* As to tenure in burgage, see below, p. 48. 
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CHAP. L (campi), one of which should He fallow every third year, and 
**^' ^ that the whole community should have rights of common 

pasturage on the fallow portion^ and on the stubbles of the 

cropped fields at certain periods between harvest and seed- 
time. It appears probable that these three fields were not 
always on the same spot; fresh land would be broken up, 
and land which had been cultivated would go out of cultiva- 
tion and be used only for pasturage ^. It would necessarily 
follow that the portions of land allotted to individuals were not 
held by them as permanent or separate property ; they were 
beneficially enjoyed for a time and then returned to the common 
stock, the proprietor receiving other allotments in their place. 

The meadow-land was dealt with in a similar way. It was 
open for common fiasturage during the interval between hay- 
harvest and the new growth of the grass. It was then fenced 
off in separate parcels, which were for the time appropriated 
to the various heads of families. 

Lastly, there was the common land or wastes not appro- 
priated to individuals at all, on which the whole community 
had rights of pasturage, wood-cutting, or the like. The 
various rights over the common territory were regulated by 
the village assembly, consisting of all the freemen. 

Traces of this mark system ^ became indelibly fixed in our 
law. The house with its surroundings was regarded as the 
absolute property of the possessor. Hence probably in towns 
and larger villages arose the conception of tenure in burgage, 
the form of tenure which in feudal times came the nearest to 
absolute property in land. The practice of re-allotting from 
time to time portions of the arable or meadow land is occa- 
sionally noticed in later times ^. The right of pasturage on 

^ Nasse, p. lo ; and see Tacitus, Germania, c fl6, and Stubbs, Const. 
Hist. i. p. 19. 

' I preserve this expression which has become common, though Fustel 
de Coulan^ has thrown considerable doubt upon the accuracy of the use 
of the term ' mark ' otherwise than in the sense of * boundary.' 

' See Coke upon Littleton, 4 a. Pratt r. Graeme, 15 East's Beports, 
335. 
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THE MARK SYSTEM. 7 

the arable land or ' common field/ the right that is which CHAP. I. 
each cultivator had at a particular time of year to put his *^*^" ^' 

cattle on the plots of his neighbours as well as his own, and 

for that purpose to have the fences removed^ appears in our 
law under the name of common of shack ^. The right of 
common pasturage during some months of the year on 
meadow-lands, which for the greater part of the spring and 
summer are appropriated for hay to individuals, is still more 
common. Lands subject to these rights are often known as 
Lammas lands, Lammas-day (August 13, O. S.) being the 
time at which the common rights b^in ^. Lastly, the rights 
of common enjoyment over the waste become curtailed, and 
transformed into rights which at some forgotten period the 
lord of the manor is supposed to have granted to his tenants 
or to neighbouring freeholders. 

On the whole, we may fairly conjecture that the hundreds 
of warriors did, when they had subdued a portion of territory, 
divide it among families who formed villages or townships, 
bearing strong traces of the Teutonic ' mark system.' Prob- 
ably to each of these townships a definite district would be 
allotted, consisting of land already occupied by or adapted 
for dwelling-houses and their appendages, of arable land, of 
pasture land, and of wastes, marshes, and woods. The share 
which was allotted to each member (whether uniform in size 
or not is doubtful) was called by various names, all bearing 

^ See Corbet's case, Coke's Reports, part yii. 5 a. * In the county of 
Norfolk there is a special manner of common called *' shack/' which is to 
be taken in arable land, after harvest until the land be sowed again, ftc. ; 
and it began in ancient time in this manner : the fields of arable land in 
this oountry consist of the lands of many and diyers several persons, 
lying intermixed in many and several small parcels, so that it is not 
possible that any, without tresspass to the others, can feed their cattle in 
their own land, and therefore every one doth put in their cattle to feed 
promi9cue in the open field.' Often the right is of a more extensive 
character than is here described, and is in practice enjoyed, though as 
will appear hereafter often without legal justification, by the neighbour- 
ing inhabitants. 

* The name is also sometimes applied to arable land over which rights 
of common exiat, such as are mentioned in the last note. 
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CHAP. L the common interpretation of land sufficient for the support 
*'^' *• of a family *. There can he little qnestion that the main 
features of the mark system were reproduced, so far as re- 
gards mode of enjoyment of the arable, pasture^ and waste 
land within the district. 

From the first the township or village community must 
have been regarded as forming a part of the larger aggregate, 
the hundred. Probably there was a village assembly which 
regulated the affairs of the village, but had not any judicial 
functions. It was probably concerned mainly with matters 
relating to the common cultivation of the arable land, the 
mode of using the pasture, meadow, and waste land, the 
admission of new settlers in the district, the raising contri- 
butions for common purposes, and such matters, exclusively 
relating to the interest of the township. These functions 
devolved in later times partly on the manorial court, partly 
on the vestry of the parish ; the former being the assembly 
of landholding inhabitants considered as tenants of a lord, the 
latter of landholding inhabitants considered as members of 
a parish, the township being considered as an ecclesiastical 
division ^. Each township contributed a certain number of 
representatives to the court of the hundred, which probably, 
amongst its other functions, exercised civil and criminal juris- 
diction in the district \ 



' Hide, terra familiae, funilia, mansa, mansus, casaata, Ac See Stnbba, 
Const Hist. i. pw 91. 

* Even at the present day the functions of the manorial courts and of 
the Testiy are not always kept distinct. It is very common to find that 
an idea still prevails that the parishioners assembled in vestry have the 
power of regulating rights over the waste lands within the parish. Acts 
of control are frequently exercised over such lands by parish officers. As 
-will be pointed out later, there is at the present day, except under special 
circumstances, no legal justification for this notion ; it doubtless descends 
from a time before the lawyers had precisely defined the relative rights of 
the lord of the manor and of commoners having common appendant, 
appurtenant, or in gross. See the observations of Lord ChanceUor 
Hatherley in Warrick v. Queen's College, Oxford ; Law Beports, 6 Chan- 
cery Appeals, p. 793 ; and see below, Ch. III. § 18. 

' Stubbs, Const Hist i. p. loa. 



ORIGIN OF THE BOTAL DOMAIN. 9 

It may well have been the case that, besides the bodies of CHAP. I. 
invading warriors, there were numerous isolated migrations . ^ ' 
of small bodies, who, without attempting conquest on a large •— ^ 
scale, settled down on vacant lands, and reproduced the fea- 
tures of the village communities of their former homes. 
Such small communities, if they existed, must in process of 
time have become merged- in the larger aggregates as the 
country became more extensively settled, or have fallen under 
the power of some great lord, the territory occupied by them 
becoming part of his domain. 

One of the most interesting questions, if there were 
materials for anything more than conjectures more or less 
plausible, is, how far were districts of conquered land at or soon 
after the primitive settlement assigned to the king or chief 
or his principal followers to be held by them in severalty, 
and, if such assignments were made, what was the relation 
of the allottees of such districts to the dwellers on them ? 

In primitive times^ when a body of invaders has succeeded 
in conquering a portion of territory and settles down upon 
the land which it has won> that territory is looked upon as 
the property of the commimity at large^ rather than of the 
individual chiefs king^ or leader. At the same time the 
presence of the chief —the leader whose personal or hereditary 
eminence inspires his followers with the belief in his kinship 
with the gods — is a necessary element in the process of con- 
quest and settlement. But he is not at first regarded as 
owner of the land. No doubt the chief would as part of his 
functions regulate the original distribution of the land ^ ; but 
this he would do as head or leader of the community^ not as 
having appropriated the soil to himself and granted it out 
to his followers. What the community had won would be 
regarded as belonging to the community at large. 

Still it seems probable that a large district of land was 
from the first allotted to the successful leader of the con- 
quering host^ who seems to have at once been recognised as 

* See Stnbbe, Const Hist., i p. 71. 
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CHAP. L king '. Bat it most be borne in mind that the title and 
"^J *■ office of king did not at first involve any neceBsaiy relation 

to the land. 

The idea of separate or individual property in land had, as 
above Been, been developed before the migration, to what 
extent it is difficult to say ; but it is not improbable that the 
conception of separate ownership, which was probably at first 
confined to the house and its enclosure, had before the 
Teutonic conquest attached to the lar^r domains allotted to 
or appropriated by the leader of a body of victorious colonist& 
It seems therefore probable that, as happened in other cases 
about the same period*, from the first settlement a large 
domain would be reserved for or allotted to the king. Whether 
or not that domain would include lands occupied by townships, 
so that the townships would be r^arded as existing on the 
land of the king, and under a peculiar obligation to render to 
him dues in rent, in money, or kind, is doubtful. It would 
seem more probable that tbe allotment should in the first in- 
stance have been from land not appropriated to or occupied by 
townships, but comprising a large district inhabited only by 
scattered settlers or the natives who remained. Thus prob- 
ably originated the notion of the royal domain ; the lands 
would be tilled for the king's benefit by Teutonic or native 
slaves, some of the more distant portions might be loaned or 
lent by him to tenants. 

It is impossible to say whether in the original allotment 
similar districts were assigned to the immediate followers of 
the king, the leaders of the second rank, or whether by the 
various means which will be mentioned later they acquired 
the ownership of such districts at periods subsequent to the 
Teutonic conquest. The large amount of land available for 
division, the probability that the ownership of a domain by 
a great man was not altogether unfamiliar to the Teutonic 
settlers from the date of the earliest migration, seem to give 

> Stubba, CoDst. Hist. i. p. 66. 

' Compare Oibbon, iv. 1S7 (HUnuui'a ed.). 
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HEREDITARY AND AOQUTBBD LAND. 11 

ground for a conjecture that in many cases such districts CHAP. I. 
were allotted to the king's immediate followers at the time ^^i '' 

of the original partition of the soil. If this were the case, 

the nature of their ownership and their relation to the 
dwellers on the soil would present the same features as 
characterised the district allotted to the king. 

On the whole^ therefore^ we may conjecture that as a 
general rule the different bodies of settlers divided the land 
into townships or districts bearing the main features of the 
Teutonic community^ that probably a large district was 
allotted to the leader as his domain, and perhaps smaller 
districts to the king's immediate followers. 

Over and above the land thus settled would be a large 
amount of surplus land^ increased perpetually, as the bound- 
aries of the occupied territory are enlarged, by further con- 
quests and dispossession of the native inhabitants. 

There appears to be some ground for a distinction, the 
consequences of which will be traceable in later times ^, be- 
tween hereditary or family land, and land acquired by gift or 
purchase. This distinction is especially important as regards 
the power of alienation. Alienation, at all events of the 
whole of an hereditary estate^ so as to defeat the claims of the 
family^ was in early times not allowed. On the other hand 
in the case of land acquired by gift or purchase the extent of 
the power of alienation depended upon the provisions con- 
tained in the charter of donation. 

Another great division of land consisted of the land 
not appropriated to individuals or communities. This was 
public land^ folkland, or land of the people. It was not 
the subject of individual rights of ownership at all ; perhaps 
individuals or communities might have temporary rights of 
possession or enjoyment on portions of it, but it belonged to 
no man; it was subject to the control of the community 
as a whole ; it could be dealt with only by the king, with the 
consent of the great men, who in conjunction with the great 

^ See Chap. II. § 7. 
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CHAP. L ecclesiastics^ after the introduction of Cliristianity, formed the 
*Tl' Witenagemot, or Assembly of the Wise. 

§ 2. Folkland and Booiland, 

Perhaps the most accurate description which can be giTOi 
of folkland is that it is the surplus or unappropriated land 
within the boundaries of the community. The waste land of 
the village is closely analogous to it, though it does not 
appear to have been called by that name. Dealing however 
with the time when the work of conquest and colonisation 
hod so far advanced that an organised community was settled 
upon a territory^ with fixed boundaries, at the head of which 
was the king and his witenagemot or witan, the folkland is 
the surplus land which is not owned by individuals or within 
the limits of the township, but is at the disposal of the king 
and his witan. 

When the kingdom has attained its full development it 
appears that the folkland might be dealt with in one of three 
ways. Either grants might be made of it by the king and 
his witan^ or in other words the community might grant it 
to individuals to be held in severalty as individual property, 
losing its character as public land; or it might continue 
to retain its character as folkland^ and temporary rights of 
enjoyment or possession might be permitted on definite terms 
to individuals; or there might exist no separate individual 
rights over it at all^ and the land might remain uncultivated 
and used by the members of the community for common 
pasturage^ for cutting turf, wood^ and the like. Each of 
these modes of dealing with the folkland must be shortly 
commented on. 

(i) From very early times it was common to grant away 
portions of the public land to religious bodies or to indi- 
viduals, so that the land ceased to be public land and became 
what we should style corporate or private property^. The 
grants were effected by the king as the chief of the com- 

> Kemble, SazonB in England, i. 301. 
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munity, by and with the assent of his witan, by means CHAP. L 
nsnally of a * book ' or charter ^. Land thus granted was said ""*"^ '* 

to be 'booked' to the grantee^ and was called bocland or 

bookland. Thus bookland as opposed to folkland comes to 
mean land owned by private persons or churches; who or 
whose predecessors are^ or at least are supposed to have been, 
grantees of the community. The practice seems, after the 
introduction of Christianity, to have prevailed chiefly in 
favour of religious houses^ and in this way the great eccle- 
giastical corporations acquired their property. Frequent gifts 
were also made to individuak^ chiefly the king^s th^ns or 
ministri '. 

In process of time the conception of bookland comes to 
be nearly if not quite coextensive with that of alodial land. 
The term 'alodial' originally had no necessary reference 
to the mode in which the ownership of land had been con- 
ferred ; it simply meant land held in absolute ownership^ not 
in dependence upon any other body or person in whom the 
proprietary rights were supposed to reside^ or to whom the 
possessor of the land was bound to render service'. It 
would thus properly apply to the land which in the original 
settlement had been allotted to individuals^ while bookland 
was primarily applicable to land the title to which rested on 

^ Whether the land was actually considered as transferred by the book, 
as by a modem deed under 8 and 9 Vict, c 106^ or whether any additional 
ceremony resembling livery of seisin was requisite (see below, chap. IIL 
§ 13 (a)), is a point on which I have not been able to find authority. The 
analogy of the practice of other nations would seem to show that some- 
thing like delivery of a piece of turf, a bough, &&, would be considered 
essential. Kemble. God. Dipl. i. v, seems to think that this was so in 
early times, that the practice then went out, and the book and taking 
possession under it was sufficient, till the practice was revived by the 
Normans under the form of livery of seisin. See too Palgrave, Bise and 
Progress of the English Commonwealth, iL oczxvii ; and Essays in Anglo- 
Saxon Law (Boston, 1876), p. no ; Pollock, Land Laws, chap. I. p. 193 ; 
Fustel de Coulanges, L'Alleu, p. 131. 

* And hence the expression tain- or thegn-land. This seems to mean 
not a particular species of tenure, but land which was as a fact held or 
o^wned by a king^s thegn. 

' See Freeman, Norman Conquest, L 84 (and ed.). 
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CHAP. L a formal g^nt. Before long^ however^ the words appear to 
°^ ^ have been used synonymously to express land held in absolute 

ownership^ the subject of free disposition inter vivos or by 

wilP. Later^ when the conception of 'tenure' had become 
more general, the meaning of 'alodium^ seems to be land 
which would descend to the heir^ 

As a general rule^ when a grant of folkland was made to 
an individual to hold as bookland^ it is expressed in the gift 
itself that he is to hold the land free from all burdens, that he 
is to be imder no obligation to render anything in the shape 
of money payment or services of any kind to the grantor 
of the land^ with the exception of the threefold service^ the 
irinoda necesntas, to which all lands were subject. This con- 
sisted of the duty of rendering military service {expeditio)^ and 
of repairing bridges and fortresses (ponlis arcisve eonsiruciio). 
These were duties imposed on all landholders, distinct from 
the feudal services of later times^ but tending more and more 
to become duties attaching to the possession of the land owed 
to and capable of being enforced by the king or the great 
man of the district ^. 

It is also generally expressed in the charter that the 
grantee ^ of the land is to be entitled to grant the land away 
to whomsoever he pleases in his lifetime, or to leave it by his 
last will, and that, if not disposed of, it is to descend to his 
representatives*. These powers however seem to have de- 
pended upon the form of the gift as expressed in the charter ; 
the power of alienation might be restricted so that the land 
could not be granted away from the kindred *, or the descent 

' See Stubbs, Const. Hist. i. p. 76^ n. ^ 

' See below, p. 37. 

' See Kemble, Cod. Dipl. i lii, and Stubbs, Const. Hist. i. pp. 76, 190U 

* Or person to whom the land is fpranted. This termination is always 
used in a passive sense. 

* The capacity of selling the land is often mentioned in Domesday aa a 
characteristic of absolute ownership. See Freeman, yoL iy. p. 73a ; and 
Allen on the Royal Prerogatiye, p. 145. 

* ' The man who has bookland, and which his kindred left him, then 
ordain we that he must not give it from his ''msogbaig" [kindred], if 
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of the land might be confined to lineal descendants, or to heirs CHAP. L 

EOT. ] 
§2. 



male or female. In these respects it was a principle of 



Anglo-Saxon customary law that the nature and extent of 
the rights of the grantee depended upon the form of the 

The king himself might be the grantee under one of these 
grants ^. In that case he held the land thus granted like any 
other private individual ; it was his private property which he 
could dispose of as he pleased. 

In the later grants it is very common to find words ex- 
pressing that rights of jurisdiction are conveyed together 
with the land ^. These rights were extremely profitable, and 
became an important source of revenue to the great lords of 
districts. The rights were regarded as taken away from the 
hundred court and vested in the grantee as the owner of a 
franchise or liberty or district exempt from the jurisdiction of 
the hundred. The machinery of the hundred court would 
however be preserved, except that the territorial court would 
be presided over by the great man or his representative. To 
this court all the dwellers within the district would have 
recourse and become suitors. Thus the great man of the 



there be writing or witness that it was forbidden by those men who at 
first acquired it, and by those who gave it to him, that he should do so ; 
and then let that be declared in the presence of the king and of the bishop 
before his kinsmen.' — Laws of Alfred, cap. 41 ; Stubbs, Select Charters, 
p. 63, 4th ed. 

^ See Kemble, Saxons in England, i. p. 308 ; Codex Diplomatious, L 
Introduction, pp. xxxii-xxxvi. 

* See a grant by ^thelwulf to himself, a. d. 847, Cod. Dipl. vol. ii. No. 
cclx. 

' This is commonly expressed by the words ' sac ' and ' soc,' a jingle to 
which it is difficult to attach a precise meaning. It imports ' jurisdiction/ 
* the franchise of holding a court.' See Stubbs, Const. Hist i. 184, note 3. 
These words appear not to be found in charters before the reign of 
£dward the Confessor (Kemble, Cod. Dipl. i. xlvi). Kemble has collected 
seven instances of a grant of the right of jurisdiction over a thief caught 
^within the granted district (infangethef^ furis comprehensio) in charters 
between a.d. 833 and 1018. Some of these however appear to be of 
questionable authority. And see Laws of Edward the Confessor, xxii, 
Stabbs, Select Charters, p. 7S. 
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CHAP. L district acquired the headship or presidency of the courts 
™^* *• held within the district, and by a gradual change the village 

assembly passes into the court of the tenants of the lord, 

called in later times the court baron or customary court; 
while the court leet of later times probably represents the 
jurisdiction of which the hundred court was deprived by 
express grant ^. 

{z) Besides grants of folkland to be held as bookland or as 
private property^ it seems also to have been common to allow 
individuals temporary or possessory rights over folkland with- 
out altering its character as public land, the reversion (to use 
a later expression) still remaining in the community at large, 
or in the king as the representative of the communiiy. It 
seems that it was not imusual for a relation resembling what 
would in later times be called a tenure to be created between 
the community or its chief and the person to whom rights of 
separate enjoyment over the folkland had been granted. 
There is evidence that in some cases various rents, dues, 
or services in money or kind had to be rendered for the 
enjoyment of rights over the folkland^. Whole communities 
too might sometimes grow up on the folkland, and in such a 
case they would be from the first more dependent on the king 
or his grantee than the more primitive township. On the 
whole, however, we possess but little information as to the 
relations of the possessor of folkland to the king or the 
community^ or as to the duties and services imder which it 
was held. That such rights over folkland were sometimes 
made the subject of disposition by its individual possessors^ 
but that this could only be carried out by the assistance of 
the king as the head of the community^ appears from a 
curious document of the date a. d. 871-889 \ purporting to be 

^ See Stubbe, Const. Hist. i. pp. 106, 184. 

' See Kemble's Saxons in England, i. 994-998 ; Allen's Royal Preroga- 
tive, p. 134 ; Stubbs' Const. Hist. i. p. 76. 

' Cod. Dipl. ii. lao, No. ccczvii. Kemble (Saxons in England, i. p. x8i, 
note i) has collected several curious instances of requests by testators to 
the king that their wills might bo allowed to stand. These wills must. 
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a will of a certain Mliiei, in which^ after disposing of his CHAP. I. 
booUand^ he requests the king to allow his son to succeed to °^^* ^ 

the folkland which he himself holds^ and if not, he leaves his 

son instead an equivalent out of his booklands. This shows 
that, in all piobabQiiy^ no individual rights enjoyed over folk- 
land could be permanently alienated either inter vivos or by 
will without the consent of the community or its chief. 

Any person who had proprietary rights over land^ whether 
he were only in the beneficial occupation of folkland, or were 
an owner of bookland, might in his turn g^nt to another the 
power of beneficial enjo}rment of the land on such terms as 
might be agreed on between them. Such an interest was 
regarded as less than that enjoyed by the grantor himself. 
At the expiration of this smaller or shorter interest the land 
would revert to the grantor. Land thus granted or let was 
called laenland. This practice was especially common on 
ecclesiastical lands. We find instances of lands leased for two 
or three lives ^ or for other periods, with rents reserved in 
money, in kind, or in labour '• The conception of the legal 
effect of 'loans' of lands would be that the property or 
dominion remained in the lessor or lender, the person having 
the 'laen' possessing only the usufructuary enjoyment to a 
greater or less extent according to the terms of the loan^ 
Thus if the latter incurred forfeiture for treason the rights of 
the lessor would not be affected ^. 

one would think, in most oases relate to interests over the folkland. 
Bookland was generally or nniyersally the subject of free disposition by 
wiU. The idea however that the power of disposition possessed by the 
grantee depended upon the form of the gift may perhaps account for these 
expressions. 

^ See specimen below, p. 58. Very commonly^ however, the land wa9 
leased or lent for the life of the lessee. See specimens of these ' con- 
Tentioues ' in the Domesday of St. Paul's. See below, p. 50. 

' See as to laenland, Kemble, Saxons in England, i. p. 310. 

» Cod. DipL i. Ixii. 

* See the ease of Helmstan» Kemble, Saxons in England, 1 p. 311. It 
seems that the laen was in this country rather the precursor of the lease 
or leasehold than of iLe/eudum or hen^fldum. In Qermany, however, lehn 
'^feitdum, feAnrecM» feudalism, feudal system. 

C 
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CHAP. L (3) BeBides the folkbuid dealt with hj grant and thus 
'^^ ^ turned into booldand, and the public land which retuned its 

character but was enjoyed by individuals, (here remained a 

very la^e proportion of the land of the country lying waste 
and uncultivated, and used only for pasture of she^ and 
cattle, for feeding awine on the acorns and beechmast, or for 
supplying wood for building, repairs, and fuel. What pro- 
prietary rights were recognised over land of this character ? 

It was primarily regarded as the common stock from which 
grants might be made. Bede in the eighth century speaks 
of it as land which ought to be granted to ecclesiastics or to 
warriors, but instead of this proper use, 'persons who have 
not the least claim to the monastic character have got so 
many of these spots into their power under the name of 
monasteries, that there is re^y now no place at all where the 
sons of nobles or veteran warriors can receive a grant ^.' 
When the country was brought under the government of a 
single king, this land seems to have been r^arded as in an 
especial manner the property of the king, and is frequently 
spoken of as the king's folkland '. Besides the grants of whole 
districts of this land to be held as bookland, we frequently 
find that rights of pastuntge and otiier beneficial rights over 
it are granted away to individuals by the king in the usual 
form'. There can be but little doubt tiiat this unoccupied 
land came to be more and more r^arded as the laud of the 
king — terra regu *. And hence grew in later times the con- 
ception that all the land was originally vested in the crown ', 

' Episbila kd Eogbirbtnm Archiepisoopnm, quoted in Kembl«, 8«xom 
in EngUnd. i. p. 390. 

' See Kawe, 'On the Agriealtai&l Communit; of the Middle Ago*,' 
p. a8. 

> Thm oak of HeroU in 773 gnnta to fthelnoth. Abbot of SS. Pet«r 
and Pan), Unds 'eiun cMupu et bUtIs vel omnibus ad se pertinentibaa 
boDia et md pascendam porooi et pecora et jumenta in ailva regali aetei^ 
ualiter perdono, et uniut capreae iicentiam in eilva qiute Tooator SKuling 
nbi meae Tadunt.' Cod. DipL cxii. 

• See Stubby Conat Hist L 193. 

' 'Tout Aiit in luy et neot de lu7 al oommencement.' (Tear Book, 04 
Edw. Ill, 65, quoted in Blackstone, iL p. 51, note.} 
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that the king \a prima fade the owner of all unoccupied land, CHAP. I. 
even of the shore of the sea below high- water mark. Sometimes ^'^^ ^' 

the king would have exclusive rights over this unoccupied 

land, more commonly his rights would exist side by side with 
those of the inhabitants of the neighbouring villages ^. In 
early times these rights were probably regarded as rights of 
common on public lands which .the king would share with 
others. Later the property was looked on as vested in the 
king, the commoners having rights in alieno solo. 

As the smaller kingdoms become subject to or are merged 
in the greater, and the king becomes the king of the whole 
nation, the notion that the public or unoccupied land is the 
royal domain appears to be more strongly developed. The 
actual ownership of the public land and a sort of suzerainty 
over the rest of the land of the country comes to be vested 
in the king. He always speaks of the folkland by some such 
expression as terra juris mei^ pars teUuris meae. And through- 
out the country the claim of the king to certain dues, services^ 
and proprietary rights, varying in different localities, is recog- 
nised^. 

What has been said of the king applies also, though in a 
less d^ree, to the great men of the nation, the king's thegns 
and the great ecclesiastical persons and bodies. Whether or 
not any districts were assigned to powerful individuals at the 
time of the original allotment of the territory, there can be 
no doubt that laige districts soon become the property or 

* See God. DipL cclxxvi, where there is a grant of a villa ' et commu- 
nionem marisci quae ad illam villam antiquitus cum recto pertinebat ;' 
and cclzzzYiii ; and see Kemble, Introduction to Cod. Dipl. L p. zL 

* We hear frequently of royal rights of pasturage, of rights of free 
quarter for royal messengers, of having the royal huntsmen, horses, dogs, 
and hai^ks kept. (See Cod. Dipl. i. liv ; Kemble, Saxons in England, 
i. 993.) Compare Cnut's law, Ixx : ' I command all my reeves that they 
justly provide for me out of my own property, and maintain me therewith, 
and that no man need give me anything as farm aid (feorme-fultume), 
unless he himself be willing.' (Thorpe, Ancient Laws and Institutes, 
p. 413, ed. 1840.) It appears from this jMissago that the king had cer- 
tain rights in the various villae which were looked after by reeves or 

C 2 
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CHAP. L domains of great men. This may liaye been due partly to 
"^^^ '* oonqnest and colonisation by small detached bodies under a 

. leader; or in particular communities leading men may in 

some cases have acquired by gift or purchase such domains. 
Bat after the new communities had attained to complete 
organisation^ the principal mode of creating such properties 
was doubtless the grant of portions of the folkland by the 
process above described. Thus there arose a class of terri^ 
torial magnates, partly the successors of the princes whose 
petty lordships or principalities came to be held in subordin- 
ation to and dependence on the king of the whole country, 
partly bishops, churches, or great men who had acquired, by 
grant or otherwise, large tracts of land. These territorial 
magnates are supreme over the land, both occupied and un- 
occupied within their districts. But they are also subordinate 
to the king of the nation; when therefore grants are made 
by such persons, it is worthy of observation that they are 
almost always expressed to be with the assent of the king. 
Thus the king is acknowledged as a sort of over-lord, whose 
consent is necessary to enable the inferior .magnate to dispose 
of the folkland within his district ^. 

§ 3. Relation of Lord and Man» 

Such were the fundamental notions of proprietary rights 
over land which prevailed amongst our Teutonic forefathers. 
But there is another element in Teutonic custom, at first 
wholly unconnected with the holding or ownership of land, 
which came in process of time to form an important element 
in the complex structure called the law of real property This 
is the relation of lord and man, which gradually developed 
into the relation of lord and tenant^. The primitive form 
of this relation is found in the description of the mutual con- 
nexion of princeps and come% described by Tacitus ^. It was 

^ See the grant of Oswald Bishop of Worcester, giyen below, p. 58. 

* See Stubbs, Const. Hist. i. p. 153, note. 

' Tacitus, De Situ, Moribus, et Populis Germaniae, cc. 13, 14 : ' Insignis 
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in its earliest form the association of a chief and his chosen CHAP. I. 
band of followers in warfare. This was characterised by the ^^* '" 

nobilitas, aut magna patroin merita, principis dignationem etiam adoles- ' 

centulis adsignant : ceteris robustioribus ac jam pridem probatis adgre- 
gantur: nee rubor inter comites adspici. Gradus quinetiam et ipse 
comitatus habet, judicio ejus, quern seetantur : magnaque et comitum 
aemulatio, quibus primus apud principem suum locus; et principum, 
cui plurimi et acerrimi comites. Haec dignitas, hae yires, magno semper 
electorum juvenum globo circumdari, in pace decus, in bello praesidium. 
Nee solum in sua gente euique, sed apud finitimas quoque civitates id 
nomen, ea gloria est, si numero ac virtute comitatus emineat : expetuntur 
enim legationibus, et muneribus omantur, et ipsa plerumque fama bella 
profligant Quum ventum in aciem, turpe principi, virtute vinci ; turpe 
comitatui, virtutem principis non adaequare. Jam vero infame in omnem 
vitam ac probrosum, superstitem principi suo ex acie recessisse. Ilium 
defendere, tueri, sua quoque fortia facta gloriae ejus adsignare, praecipuum 
sacramentum est. Principes pro yictoria pugnant ; comites pro principe. 
Si civitas in qua orti sunt longa pace et otio torpeat, plerique nobilium 
adolesoentium petunt ultro eas nationes, quae tum bellum aliquod gerunt ; 
quia et ingrata genti quies, et facilius inter ancipitia clarescunt, mag- 
numque comitatum non nisi vi belloque tueare : ezigunt enim principis 
ani liberalitate ilium bellatorem equum, illam cruentam victricemque 
frameam. Nam epulae et oonvictus, quamquam inoompti, largi tamen 
adparatus, pro stipendio oedunt. Materia munificentiae per bella et 
raptus ' 

Trahslaxtoit. 

* Ijoitj descent or the great exploits of his ancestors may stamp a mere 
youth with the dignity of a chief ; or else men gather round the more 
stalwart warriors, whose worth has stood the test of time ; and it is 
no disgrace to be found amongst th<» ranks of the followers. Moreover 
the band of followers itself comprises different grades, ranged according 
to the judgment of the chief, and great is the rivalry amongst the followers 
who should stand first in the estimation of his chief ; and amongst the 
chiefs, who should have the most numerous, and most enthusiastic band 
of followers. It is the basis of the rank and of the power of a chief to 
have around him at all times a band of picked youths ; they are his gloiy 
in time of peace, his bodyguard in time of war. And it is not only 
amongst his own people that pre-eminence in the number and valour of 
his foUowers brings to the chief renown and fame. Neighbouring tribes re* 
cognise it likewise, for such men are most acceptable on embassies, and are 
graced with gifts, and generally their renown is enough to tum the scale 
in war. In the day of battle it is shameful for a chief to be surpassed in 
valour, it is shameful for foUowers to faU behind their chief in valour. 
It is an abiding and life-long disgrace to have returned alive from a field 
where the chief has fallen. To guard and protect the chief — to make even 
their own deeds of daring redound to his g^ory, is their most sacred duty. 
The chief fights for victory, the followers for the chief. If their own 
eommanity has slept for long in peace and quiet, most of the noble youths 
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CHAP. I. most absolute devotion of the comes to the princeps. The 
™*^* ^ chief was regarded as the fountain of honour and the grvet 

of gifts to those who were boimd by oath to follow him. In 

our own early records this relation of princeps and comes has 
developed into the relation of lord and man. It has become 
a tie of mutual service, responsibility, and protection in every 
relation of life, and is regarded as one of the principal bases 
of social order ^. So far was this idea carried, that the fact 
of rendering even menial service to a person of exalted i»nk 
was thought to reflect nobility on the person rendering it*. 
But this relation is not at first necessarily connected with the 
holding of land ; the relation is that of princeps and comes, of 
king and his thegns, of lord and man, not of lord and tenant. 
When however a territory was occupied by a conquering 
tribe, probably, as has been said above, the most fertile parts of 
the land would be appropriated by the chief and his followers. 
The principal share would &11 to the chief, who, as the head of 
the community, would reg^ulate the management and distribu- 
tion of the whole. The lands occupied by the comUes would 
not probably in any other sense have been considered to have 

t 

seek of their own acoord those nations which may at the time be more or 
less engaged in war&re, not only because rest is naturally distasteftil to 
them, but also because renown is more easily won in the midst of danger. 
Nor can the chief keep a great band of foUowers together without recourse 
to war and fighting, for it is their habit to demand of the bounty of the 
chief now a war-horse, now a shield stained with blood, and the badge of 
victory. Moreover feasts and banquets, rude, indeed, yet plentiful, serve 
instead of pay. The materials of munificence are supplied by warfiue and 
rapine.' See Fustel de Goulanges, Origines du systdme ftdodal. Chap. II. 

^ 'And we have ordained, respecting these lordless men of whom no 
law can be got, that tho kindred be commanded that they domicile him 
to folk-right, and find him a lord in the folk-mote ; and if they then will 
not or cannot produce him at the term, then be he thenceforth a ** flyma " 
[runaway], and let him slay him for a thief who can come at him ; and 
whoever after tfaiat shall harbour him, let him pay according to his '^ wer," 
or by it clear himself.' — Laws of Athelstan, Stubbs, Select Charters, p^ 66 ; 
and see Freeman, Norman Conquest, voL i. p. 96. 

' See the chapter in Kemble, Saxons in England, voL i, on ' the Noble 
by Service.' The thegn grows out of the cornea ; he is a servant, but a 
servant ennobled by the dignity of him whoee attendant he is. Freeman, 
1. p. 85. 
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been granted to them by the chief. No relation or duty^ as CHAP. I. 
between the chief and the comites. would arise from the fact of **^' '* 

the grant of the lands. That relation already existed inde- 

pendently of the grant of the lands. No doubt the comites 
occupying the lands would be in a sense bound to militaiy 
service^ not in the first instance as landholders^ but by reason 
of their personal relation to the chief. When the idea of a nation 
as an organised political community has been developed^ it is 
probable that the obligation of military service for the defence 
of the community attaches in every case to the holding of land 
by the freeman. This seems to have been universal from the 
time of the earliest charters. There was no escape for the land- 
holder from the irinoda nece^sUas. This, it must be observed, 
is different from tienure by knight service, though it must be 
taken into account amongst the causes which led to the growth 
of mUitaiy tenures. 

In the records of the Anglo-Saxon period it seems that a 
gpradual development can be traced, marking the stages in the 
progress of the relation of prineeps and corner towards that of 
lord and tenant. At first we have the purely Teutonic institu- 
tion of the comitattM. The king has around him comites or 
gesithsy who form his counsellors, his body-guard, and personal 
attendants. The existence of the folkland enables him from 
time to time to make grants of portions of territory to them. 
Gradually the getith or companion ceases to be heard of, and 
the tkegn or minuter takes his place. It seems to be difficult at 
first to distinguish between the two. The duties of the thegn 
seem to be more distinctly warlike than those of the ffesilA^ and 
the position of the thegn seems to have come more and more 
to imply possession of a large district of land. Thus in the 
relation of the thegn to the king we see the germs of the later 
relation of the king to the tenant i?i capite holding of him by 
military service ^. 

The relation of the king to the th^pa is reproduced on a 
smaller scale by the relation between the great men and their 

^ Stubl>8, Const. Hist. i. pp. I5fl-Z57. 
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CHAP. I. dependants. A great thegn might have lesser thegns standing 
^'^' ^ in a relation to him closely analogous to that in which he stood 
to the king^. 

Thus from the earliest times there would exist in the various 
bodies of original settlers a princeps or lord, supposed to be 
sprung from a lineage higher than that of common humanity. 
In many cases there arose in this way a sort of hereditary 
chieftainship. Amongst his other functions, the chief, prince, 
or king is supreme over the land. He has himself the most 
extensive rights of enjoyment over it, and he has the power 
of granting similar rights to others. Thus he passes into the 
lord of the district — of the land itself, as weU as of the men 
who dwell thereon. When his district or petty kingdom 
becomes merged in and subject to a larger kingdom, he in his 
turn becomes subordinate to the superior prince. There is 
not yet any formal surrender and regrant of the land ; but 
thd supremacy of the superior prince is acknowledged, as in 
other matters^ so in making grants of portions of the district 
of which the inferior is lord. There is as yet no distinct con« 
' ception of the relation of superior lord, mesne lord, and tenant ; 
but there is a relation which by an easy transition may assume 
those feudal characteristics. 

The development of these lords of districts no doubt was 
brought about in other ways than that above indicated. The 
grants of enormous tracts of land by the king and his witan 
must frequently have comprised whole village communities^ 
and had the effect of imposing a lord or superior limdowner 
upon the district, whose yoke would in all probability be harder 
than the more distant suzerainty of the king ^ And no doubt 

' Stubbs, Const Hist i. p. 158. 

* When the land granted was ah'eady occupied by possessors haviikg a 
durable interest which the customary law would protect, the grant must 
have been of the nature of a grant of a lordship or of seignorial rights. 
Compare the grant of Leofrio (Earl of Mercia, eleventh century), Cod. 
PipL dcccczxxix, where half the town of Coventry and many villages are 
granted to the Church of the Blessed Virgin at Coventry, ' cum saoa e% 
socna et teloneo et themo et omnibus consuetudinibus sicut eas a lege 
Eadwardo melius unquam tenui.' The right of jurisdiction and the 
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in commimities consisting of free and equal cultivators of the CHAP. I. 
soil, sometimes in troublous times a chief arose who became ^*?^' ^' 

their leader in war and their first magistrate in peace ^« 

This appearance of a chief in a small community may also 
have been aided by the tendency which has been observed 
in these small communities, for particular families to possess 
or acquire an ascendancy ^. The chief was often a member 
of a family enjoying a species of hereditary pre-eminence* 
These chiefs doubtless became in process of time lords of 
districts of land. 

Thus there can be no question that towards the end of the 
Anglo-Saxon period it became common for large districts of 
land to be held by lords or great men, king's thegns or others ; 
and^ as has been seen, extensive tracts were also held by 
religious corporations. 

Of such districts a large portion was retained by the lord 
in his own hands. This portion was called terra dominica, 
terrae dominicales, or domain lands. On this portion stood 
the principal house, the maniio or manor-house as it was called 
in later times. The lands were cultivated for the benefit 
of the lord by serfs, or perhaps often by freemen bound 
to render agricultural services ^ On the remainder of the 

profits arisiiig from the cUstriot courts wero the most miportant of these 
eeignorial rights. See Stubbs, Const. Hist. i. pp. 183-187, and aboTe, 
p. 15, note 3. 

^ See Sir H. Maine's account (Village Communities, p. 143) of the prob- 
able mode in which the manor grew out of the mark. 

* See Freeman, Norman Conquest, i. p. 8d ; Sir H. Maine, Village 
Communities, p. 145. 

' See Hale, Introduction to thd Domesday of St. Paul's, p. xxx 
(Publications of Camden Society). And see the document entitled Recti- 
tudines Singularum Personarum in the Ancient Laws and Institutes, 
p. 43a. In the Domesday of St. Paul's we find that praedial services were 
due from three classes of persons, called villani, cotarii, bordarii. In the 
Rectitndines (placed by Thorpe next after the laws of Cnut) we find prae- 
dial services due from villani, cotsetle, geburi. The villani are serfs 
attached to the hides or land on which they live ; the cotarii and bordarii 
are identical with the cotsetle and geburi, and are cottagers with still 
smaller holdings than the villani, and bound to lighter services. See 
Naase, pp. 36-49. Opposed to these classes bound to praedial service we 
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[. occupied land the rights of the lord were rather in the nature 
of a eeigaoty or lordship. He had no right to the actual 
possession or enjoyment of the land iteelf, but only to the 
rents or dues to be paid or rendered by the pereoos in occu- 
pation of the Boil. His rights over the waste or unoccupied 
land have already been spoken of. 

The principal of these territorial magnates was the king. 
Besides his position as supreme lord of all the land in the 
kingdom, he was also the largest landowner. He filled the 
former position as chief of the nation, the latter as having 
acquired by the ordinaty modes of acquisition a lai^r area of 
land than any other great man in the kingdom. It cannot 
however be &u{^>osed that these two capacities were kept 
entirely distinct. Traces can be disoovered of a growing ten- 
dency before the Conquest for the folkland to become merged 
in the terra reffU. After the Conquest the merger is complete, 
the folkland is heard of no more, and the king becomes the 
supreme landowner, the lord paramount of all the Und, whose 
rights differ from those of any other lord not so much in kind 
as in degree ^. 

§ 4. Summary of Anglo-Saxon Customary Law. 

Thus in the period preceding the Norman Conquest the 
growth of various conceptions can be traced in the customary' 
law of land out of which the remarkable structure called 

find in the BeotitudiDei the 'Tainl lex,' 'Thegn law,' thus described ; — 
' lUni lex eit ut ait dignus rectitudine teatamenti ■nl et ut ita faeikt pre 
tern iiu scilicet expeditionem, buhrbotam et brigbotam.' The wbole 
doonment is iutereating, m an indleation of a stage in the histoiy of 
lemire by knight-serrioe, lennra in socage, and copyholds. 

> See Freeman, Norman Conqaest, i. p. 94 ; iL pp. 5a, 53 ; iv. p. 04 ; 
Ulen on the Royal Pi«r<^tiTe, p. 150 ; Stobbs, Const. Hist. 1. p. 143. 

' On the difference between customary law and positive law properly so 
tailed, see below, Chap. IL Though there is apparently a large mass of 
mitten Anglo-Saxon law, it will be found to throw bnt little light on th« 
aw of land. Where it deals with this subject, it refers to and presoppoan 
^he existence of cniitoinary law. See on the character «f this written law, 
Jtnbbs, Select Chaiten, p. 60. 
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the Law of Real Property was ultimately developed. There CHAP. I. 
are present the elements of the idea of tenure, or of the rights ^^- ^ 

and duties which constitute the relation of a landholder to his 

lord. This is found in the relation of lord and man which in 
some cases has developed into the relation of lord and tenant. 
But the creation of a tenure is not as yet r^^rded as the uni- 
versal consequence of a grant of land. It is however probable 
that even the free alodial landowners in many cases became 
the vassals or tenants of the king or great lord, by ' commend- 
ing ' themselves to him, acknowledging him as their lord, and 
receiving in return his protection^. One evidence of the 
growth of the conception of tenure is to be found in the 
changed sense of the word * alodium^ as used in Domesday* 
It is sometimes there applied to hereditary and alienable land, 
which nevertheless is held of a superior lord ^. Other ex- 
pressions in Domesday seem to indicate a transitional period 
between absolute independence and feudal tenancy. Thus it 
is common to say of the holder of land cum ea ire potuU quo 
voluit; that is, that he was at liberty to commend himself or 
become the man, vassal, or tenant of any lord he pleased^. On 
the whole, the evidence seems to point to the conclusion that 
the early relation of princep* and comes had tended more and 
more to be connected with the holding of land; that the king 
was regarded by his thegns as the lord from which they might 
look for grants of land, sometimes in the shape of laj^e districts 
booked to them, to be held alodially; sometimes in the shape 
of beneficial possessory rights over the public land, for which 
dues and services would be payable, and which could not be 
permanently alienated without the king's consent*. Whether 

^ * liberi homines oommendati ' is a very common expression in Domes- 
day. See Sir H. Ellis, Qeneral Introduction to IXomesday, i . p. 64. 

* Thus it is common in Domesday Book to meet with such expressions 
as 'ipse tenuit in alodio de Rege Edwardo/ See Allen on the Royal 
Prerogative, p. 196 ; Freeman, Norman Conquest, iv. p. 38, notes ; Sir 
H. Ellis, General Introduction to Domesday, i. p. 55. 

* Hallam, Middle Ages, ii. p. 86 (eighth edition). 

* See especially the instances given by Kemble of the consent of the king 
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CHAP. I. the land was free or hardened^ every free landowner wad 
^^A '' subject to the burden of military service ; which was deemed 
not an incident of tenure^ but a duty to the State. 

The relation subsisting between the king and his thegns 
was reproduced on a smaller scale in the case of the great 
lords who had acquired or inherited districts of land. The 
dwellers within the district were tending to become thei^ 
tenants. This was the case especially with the classes of serfs 
and freemen bound to agricultural service. Tenure by knight- 
service is unknown till after the Norman Conquest; tenure 
by suit of court, rent, or agricultural services— what in kter 
times would be called tenure in socage or in villenage— cer- 
tainly in substance existed before. Doubtless too the lord 
before the Conquest had in many cases acquired what in later 
times was the great characteristic of a manor. The free 
assembly of the village had become the lord's court ^. To this 
court was usually attached, either by virtue of the express 
grant under which the lands were held, or by long usage, the 
jurisdiction which in the Anglo-Saxon system properly be^ 
longed to the court of the hundred. And just as the unoccu- 
pied land of the community had come to be r^;arded, first 
as the king's folkland, and secondly as the terra regU^ so 
had the waste, unoccupied, or common land of the village 
community come to be regarded as the lord's waste, over which 
the dwellers within the district exercised certain customary 
rights. 

Besides the elements of the conception of tenure, Anglo^ 
Saxon customary law contributed certain other principles of 

being required for testamentary alienation ; above, p. i6, n. 3. Sometimes 
we find instances of a person simply being allowed, in the first instance, 
benefieial or possessory rights over the land, whieh afterwards becomes 
his independent alodial property. Thus land held, in the first instance, 
as laenland, is found in some cases to be converted into absolute property, 
the lord, to use the language of the later law, releasing his reversion to the 
tenant. ' Now there are three hides of this land which Archbishop Oswald 
booketh to Eadrio his thane, even as he before held them as laenland.*— 
Kemble, Saxons, p. 313. 
^ See above, p. 8. 
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permanent influence, modified more or less by the changes CHAP. I. 
eonsequent upon the Conquest^ to the conception of the •■^•'• 

rights of private property in land. 1 

Of these the principal are (i) the conception of the duration 
of an interest in lands. The Anglo-Saxons conceived the idea 
of an estate of inheritance in lands, an interest which would 
descend to successors in infinitum. They also had the idea of 
inheritances limited to particular descendants^ as for instance 
to the males of the family. Such peculiar characteristics 
could be impressed upon the interest in lands by the form of 
the original gift. Estates for life were also known; these 
seem to have been especially common in the convenlianes or 
leases under which lands were held hy firmarii upon eccle- 
siastical property^. 

(2) Another important point is the freedom of alienation 
both inter vivos and by will, which was characteristic of 
bookland. Probably where there was no express charter the 
right of alienation was ordinarily limited by the claims of the 
&mily *. The history of the right of alienation inter vivos will 
be traced later : the right of alienation by will ceases alto- 
gether with the introduction of Norman law^ except in some 
particular localities and boroughs^ and is not revived till a 
Dew class of proprietary rights arises, which supersedes, in 
great measure, the old law. 

(3) Upon the death of the landowner, his land, as a rule, 
subject to many important modifications by local custom, 
descended to all the sons equally, as contrasted with the rule 
of primogeniture, which was of Norman introduction. The 
history of the law on this point will be noticed in reference 
to a passage in GlanvilP. 

^ See many specimens of these leases for lives in the Domesday of St. 
Paul's, p. 123, 'etc. It was very common for ecclesiastical bodies to lease 
tb^eir territory to firmarii, the lessee standing in the place and having al} 
th0 rights of the lord, rendering to the lessors fixed rents in kind or money. 
Jjonwa of iMirtloular portions of land within the district were also (pro- 
bably) common. 

' See above, p. ix. ' Below, Chap. II. § 6. 
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SECTION II. 

Effects of the Nobman Conquest. 

Such are the main outlines of the customary law of land 
prevailing-among the Anglo-Saxons. It was of home-growth^ 
and but little influenced by the legal ideas which had de- 
veloped on the Continent since the decline of the Roman 
Empire. No doubt, in its framework and language^ an 
Anglo-Saxon charter resembled those in use elsewhere; but 
this arises not so much from the identity of legal conceptions 
as from the fact that these instruments were everywhere 
drawn up by the clergy, who "shared in the common training, 
ideas, and phraseology of the Universal Church \ 

We have seen that the early Teutonic customs had by the 
time of the Conquest developed into what may be called, for 
want of a better name^ a kind of feudalism. There were, at 
all events, two of the principal elements of feudalism — the 
relation of king and th^pi, of lord and man, and the de- 
velopment of great territorial lordships, of which by far the 
most numerous were those enjoyed by the king. We cannot 
doubt that these two elements of feudalism were becoming 
blended ; that the thegn was gradually passing into the tenant 
in capite ^, the man of the lord of a district into his tenant. 
But these names, together with the whole apparatus of modem 
legal terminology, had not yet arisen. 

Another type of feudalism had by the time of the Conquest 
been developed on the Continent. On the Continent the 
primitive Teutonic customs had been affected, not only, as in 
England, by the natural consequences of conquest and settle* 
ment of fresh lands, but by the fact that the inhabitants of 
the lands thus conquered were living in a state of culture 
and civilisation far superior to that of their conquerors. 

^ See Sir F. Palgrave, Rise and ProgresB of the English Commonwealthf 
ii. p. cciv. 
' A tenant-in-chief, that is, a tenant holding immediately of the king. 
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Hence it was that the barbarian tribes which overran Italy^ CHAP. I. 
Gaul, and Spain^ adopted the religion and laws of the con- ™^* ^ 
qaered nations^ modified to some extent by old barbarian 
usages. For the present purpose it is only important to 
notice the effect of this medley of barbarian usage and Roman 
law ^ upon the attributes of property in land. 

What the elements of Roman law and custom were which 
contributed to the growth of feudalism on the Continent has 
been a question much discussed^ on which yiews widely differ* 
ing are entertained. The latest investigator has rejected the 
theory that feudal tenure had any connexion with the practice 
which prevailed under the Empire of making grants of lands 
to veterans. According to Fustel de Coulanges ^ the germs 
of feudal tenures are to be f oimd in the Roman practice which 
there seems reason to believe was very ancient^ of creating a pre- 
carious tenure by the grantiDg of the request of a poor man to a 
great landowner to be permitted to enjoy the produce of a piece 
of land during his life. What the iisual^u^jTrt^jn^o for the con- 
cession was is not clear. Probably the transaction gave rise to 
a relation of personal dependence between the small usufructuary 
and the powerful owner. The practice may be traced with 
various developments tending to define the nature of the re- 
lation created by the beneficial concession throughout the 
period of the Empire. It survived the barbarian invasions of 
Gaul, and prevailed largely during the Merovingian period. 
In time the land beneficially granted becomes itself called 
a beneficium. By steps which it seems impossible exactly 
to trace the personal relation which seems always to have 
existed between the benefactor and the benefited person takes 
the form of the tie of military service^ and binds together the 
lord paramount, the mesne lord, and the tenant, till the whole 
body politic becomes organised on this basis. 



^ See Maine, Ancient Law, p. 364, and for an elaborate aooount of the 
eaoaes whioh led to feudal tenure^ Palgraye, Rise and Progress of the 
yhfigHflh Commonwealth, i. p. 495, etc., and ii. p. ociv. 

* Les Origines da systtoie f<todaL Paris, 1890. 
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CHAP. L These benefieia in process of time receive the name o{ 
''^' '^ feuda ^, which in its earliest acceptation means land which 
has been granted to be held of the donor, as opposed to 
alodial land« 

The principal agents by which alodial owners of land were 
turned into feudal tenants were probably conquest^ and iued 
of protection * The lot of the conquered is always hard, and 
doubtless the alodial holder of land was glad to retain the 
enjoyment of a portion of his property on such terms as the 
conqueror chose to impose. The usual conditions were that the 
old free proprietor should become the * man ' of the conqueror, 
and should be bound to military service. Moreover^ in those 
troubled times it often became a necessity for the poor alodial 
holder to enter into the train of retainers of a powerful lord in 
order to obtain protection : hence the practice of ' commenda- 
tion/ of becoming the man or vassal of the lord, receiving in 
return the protection without which the preservation of life 
and property was impossible. An element in this process was 
the surrendering of the alodial lands^ to be received back under 
the condition of rendering military or other service. 

Such is in outline the probable account of the origin of the 
g^eat characteristic of feudalism — ^military tenure of lands ; 

^ The word/etfdum is not found earlier than the dose of the ninth oen* 
tnrj. Stubbs, Const. Hist. i. p. 951, note i. Its etymology has given rise 
to much controTersy. Blackstone (ii. p. 45) thinks that it comes from two 
words in ' the Northern languages, /ee, signifying conditional stipend or 
reward, and odh, proprieUiB.' Sir. F. Palgrave believes it to be simply a 
colloquial abbreviation of emphyteueia (Rise of English Commonwealth, iL 
p. ccvii). Diez, however (Etymologisches WOrterbuch der Romanischen 
Sprachen), sub voce no, shows that/etMlvm is a Latin reooinage of a word 
sprung from an old Teutonic root — Lombardian yht, Old High German >U^ 
(vieh), Gothic faihu, signifying cattle, or, generally, property ; cattle being 
probably amongst the earliest subjects of property (see mh voce rsoR in 
Bosworth, Anglo-Saxon Dictionary, and compare pecus, pecunia), Henoe 
feudum, the d being added for euphony (compare feuum in Domesday^. 
Henoe Jl^j feej feqjffmenty etc. ; and see Littr^, Pictionnaire de la Langue 
Fran9ai8e, sub voce wnsr. Sir H. Maine c Early History of Institutions, 
p. 157, etc.) describes the creation amongst the ancient Irish of a relation 
analogous to that of lord and vassal by the gift of stock by the chief, and 
its voluntary or forced acceptance by the tribesman. 
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known in our law by the name of tenure in knight-service, or CHAP. I. 
in chivalry. ^■^* "• 

It was created by the tie of homage^ the solemn act by 
which the tenant acknowledged his lord as him of whom he 
held his land, and to whom he was bound to render service; 
and from which^ on the other hand^ arose the duty on the part 
of the lord of protecting his tenant. The lord himself (where 
the lord was other than the highest) was in the same way the 
vassal or tenant of some other over-lord. But between the 
saperior or chief lord and the tenant who held his lands of the 
vassal of the superior lord there was no immediate relation of 
service and protection or otherwise. 

The system of military tenure of lands prevailed in Nor- 
mandy before the Conquest of England, and it seems pro- 
bable that the customary law of that country had elaborated 
with some minuteness and technicality the various rights and 
duties of lord and tenant by military service ^. They were 
his tenants bound to render to him military Service whom 
William summoned when the news of the death of Edward 
was brought to him. The fact that by the terms of their 
tenure they were not bound to service beyond the sea caused 
him some difficulty ^. The rapid introduction in the century 
succeeding the Conquest of a strict definition of the mutual 
duties of lord and t«enant^ and of a highly technical legal 
phraseology, leads to the conclusion that these must have 
been to some extent imported at the Conquest; and that 
amongst the Normans must have been found, what the 
Anglo-Saxons certainly did not possess^ a class, if not of 
trained lawyers, at all events of men habituated to abstract 
reflection on the prevailing customs, able to express them in 
legal phraseology, and to draw conclusions from the esta- 
blished principles of customary law. 

From the mixture of Anglo-Saxon customary law with the 
Norman, the blending process beginning under the influence 

' See Stubbs, Const. Hist. i. p. 949. 

' See Palgraye, Normandy and England, vol. iii. p. 300. 

D 



S4 . EFFECTS OF THE NOBMAN CONQUEST. 

CHAP. L of tho strong rule of the Conqueror, and forced on with rapid 
8BCT^ strides by the vast territorial confiscations which followed the 
Conquest, arose the Common Law relating to land. It most 
not be supposed that a new system of rules of law was con- 
sciously introduced and forced upon the conquered race^; the 
new structure was the result of the political and social changes 
wrought by the great Conquest ; of the process of settlement 
and reorganisation imder a powerful ruler, who would brook 
no imperium in imperio ; and of the oonyergence of two distinct 
streams of customary law. 

The effect of the Norman Conquest upon the land law of 
England is best dealt with by considering the change wrought, 
first, in the relation of the king to all the land in the country; 
secondly, in the development of the idea of tenure, or the 
rights and duties constituting the relation of lord and tenant ; 
and thirdly, in the growth of the manorial system. 

§ I. Relation of the King to the Land. 

By the conquest or acquisition of England William suc- 
ceeded to all the rights of the Anglo-Saxon kings. The 
rights over the land which they had became his. The great 
possessions held by them in their private capacity devolved 
upon William, and no distinction any longer existed between 
the king's ownership of land in his private capacity and his 
suzerainty over the folkland as chief of the nation'. All 
alike became terra regis. Besides the land to which he thus 
became entitled as the legitimate successor of the Anglo- 
Saxon kings, all the land held by those who had resisted him 
was, by the customary law of both England and Normandy, 
forfeited to the king. 

^ Blaekstone and other writers regard the ' feudal system ' as a set of 
roles consciously devised to serve certain purposes, and voluntarily or eom- 
pulsorily adopted by the various communities in which they prevailed. 
See Blackstone, book ii ch. 4, ' Of the Feodal System.' But laws, especially 
in early times, *are not made, but grow.' 

' See above, p. ad 
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The enormous amount of land thus forfeited, the vast grants CHAP. I. 
made to William's Norman followers^ the practice of making ®*"* "• 

grants of land to the same person in different parts of the 1 

country so as to prevent the creation of a too powerful terri- 
torial aristocracy^ are matters dwelt on in all histories of the 
period. Besides the actual dispossession^ a vast quantity of 
the land of the kingdom was deemed to have been forfeited 
or surrendered to the king^ and regranted by him ^. 

That the powerful followers of the Conqueror to whom he 
granted districts of land should become his tenants, bound to 
rend^ military service to him, was in accordance with Nor- 
man customs^ and also necessaiy for the consolidation of the 
Conqueror's power. It seems probable that in every case 
these grants were made in return for the tenant doing homage 
to William^ and binding himself to military service. The free 
landowners who received back their lands as tenants of the 
king would also be bound to service, military or other. The 
military service would probably at first be measured by the 
existing custom of the equipment of one fully-armed man for 
every five hides of land ^ In the course of the century suc- 
ceeding the Conquest some lands become exempt from, others 
subject to, military service. The landowner bound to military 
service becomes the tenant in chivalry (jjer militiam); the 
tniles becomes the knight ; and where land is held by military 
service every portion amounting to twenty pounds in annual 

' Afl to the reparehasing of the conquered hmd bj the English, see 
Freeman, voL iv. p. 35 ; v. pp. ao, 96 ; and Stubbs, Const. Hist. i. p. 259. 
Aoeording to Mr. Freeman, toL v. pp. 34, 787-798, it was necessary at the 
time of Domesday to a good title to any land except that held by ecclesi- 
astieal bodies that the tenant should be able to adduce evidence of a grant, 
regrant, or confirmation by ViTilliam. 

' 'Si rex mittebat alicubi exerdtum, de quinque hidis tantum unus 
miles ibat, et ad ejus yictnm vel stipendium de unaquaque hida dabantur 
ei iiii. solidi ad duos menses. Hos yero denarios regi non mittebantur sed 
militibus dabantur. Si quis in expeditionem summonitus non ibat, totam 
terrain suam eiga regem forisfaciebat. Quod si quis remanendi habens 
alium pro se mittere promitteret, et tamen qui mittendus erat remaneret, 
pro L solidis quietus erat dominus ejus.' — Domesday, Customs of Berk- 
shire, Stobbs, Select Charters, p. 91. 

D % 
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CHAP. I. value constitates a ' knighfs fee* for which the service of a 
®*^* " knight fully armed and equipped must be rendered ^. 

Thus the notion of military tenure^ at all events as between 

the king and the great barons^ rapidly took root after the 
Conquest. But there is another element in the conception of 
the relation of the king to the land of the country which 
must not be lost sight of. It has been seen, that before the 
Conquest the whole land was subject to the burden of the 
irinoda necesnla$. There can be little doubt that after the 
Conquest this burden came to be r^arded as a service due to 
the king quite irrespective of the fact whether the landholder 
bound to render it was the king^s tenant or not. This prob- 
ably is the explanation of the famous oath taken by 'all 
landholders' at the council of Sarum in 1086'. And the 
form of homage which was adopted after the Conquest to 
create the feudal tie between a mesne lord and his tenant 
always contained a saving of the allegiance due to the king ^. 
A powerful ruler like William, who had had abundant ex* 
perience of the tendency of continental feudalism to make the 
vassal a formidable rival to the king, was not likely to throw 
away the advantage of the existence of a principle forming so 
important an aid to the central authority as the Anglo-Saxon 
Uinoda necemtas. No doubt, in times when the central 
authority was weakened, the barons succeeded for a time, 
especially during the reign of Stephen, in shaking off their 
allegiance to the crown and summoning their tenants to serve 
them in their private wars. In the long run, however, the 

^ Sfcabbs, Const. Hist. i. p. 364. 

* ' There came to him his witan and the landholders that were throagfa- 
out England, and they became his men, and all submitted themselToe to 
him and were his men, and swore fealty to him, and that they would de- 
fend him against all other men.' Saxon Chronicle, A.n. 1086 ; Stabbs, 
p. 81 ; quoted in Blackstone, ii. p. 49. Compare Laws of William I, ei^ a ; 
'Statuimus etiam ut omnis liber homo foedere et sacramento aflSnnet, 
quod infra et extra Angliam Willelmo regi fideles esse Yolunt, terras et 
honorem illius omni fidelitate cum eo servare, et anteeum contra inimiooe 
defendere.' (Select Charters, p. 83.) See Freeman, Norman Conq., y. 

64* 3^1 38a- 
' See the form of homage given below, Chap. IL § 3. 
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strong and vigorous centralisatioii effected by William^ and CHAP. I. 
organised by Henry II, resulted in firmly establishing the ^^'J^' 

principle, that where the land was held of a mesne lord by 

military service, propter patriae tuitionem^ the service was 
regarded as due not to the mesne lord, but to the king. This 
is the distinguishing characteristic between English and Con<- 
tinental feudalism ^, and was fraught with consequences of the 
most vital import to the growth of the English constitution. 
The only exception to this principle seems to have been when 
the lord himself personally attended the king. In that case 
he might summon his military tenants to attend with him, or 
exact a pectmiary equivalent in lieu of service, called scutage 
or escuage^ 

§ 2. Development of the idea of Tenure. 
A principal result of the Norman Conquest upon the cus- 
tomary law of land seems to have been the development of 
the idea of tenure, the more precise definition of the mutual 
rights and duties of lord and tenant, and, as a necessary 
consequence, the introduction of a technical phraseology. 
This result was not brought about by any positive enactment. 

^ The following passage from the Ordonnances of St. Lewis, c 49, ▲. d. 
1970, gives a graphic picture of the relation of king or supreme lord, mesne 
lord and tenant, under the French feudalism. The text modernised is as 
follows : — Si un seigneur dit h, son homme lige : ' venez aveo moi ; car je 
veux faire la guerre 2k mon seigneur, qui m'a refuse justice en sa cour,' lo 
vassal doit lui r^pondre : * Sire, j'irai vers mon seigneur m'informer s'il est 
ainsi que tous dites.' Alors 11 Tiendra trouver le chef seigneur, et lui dira : 
*■ Sire, mon seigneur m'a dit que tous lui avez refuse justice en votre ouor ; 
je me prtoente devant tous pour savoir la v^rit^, car je suis somm^ de 
I'acoompagner pour yous faire la guerre.' Et si le chef seigneur r^pond 
que son intention n'eat pas de lui faire justice en sa cour, le Tassal m 
joindra It son seigneur, qui sera tenu de I'^uiper Ik ses d^pens. Mais s'il 
refusait de marcher ayec lui, il en perdrait de droit son fief. Si, au con- 
traire, le chef seigneur lui r^pond : ' Je rendrai yolontiers justice h, votre 
seigneur en ma cour,' le vassal doit venir trouver son seigneur, et lui dire : 
' Sire, mon chef seigneur m'a dit, qu'il vous rendra yolontiers justice en sa 
eoor.' S'il lui rdpond qu'il ne veut plus se soumettre & son jugement et 
qti'il lui eigoigne de se rendre b la sommation qu'il lui a faite, alors le 
▼aasal pouma le refiiser, de droit, sans craindre de perdre son fief, ni autre 
chose. (Isambert, Bee d*Ane. Lois, ii. p. 416.) See below. Chap. III. § 11. 
' As to scutage^ see below. Chap. III. § 5. 
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CHAP. I. It was due to the introdactioii of Norman customs and ideas^ 
SECT. II. ^^j ^^^ combination with Anglo-Saxon customs and ideas. 

Thus was produced what is called the feudal system, or the 

feudal mode of holding lands. We find that wherever there 
is a duty imposed on the possessor of land^ whether of a 
military or other character^ the tendency after the Conquest 
was to regard the duty as the service by which the land was 
Aeld of the king or lord. Thus the Anglo-Saxon custom that 
every five hides should furnish a fully-armed man would be 
transformed into a tenure of so much land by the duly or 
service of providing a miles. The duty of attendance on the 
lord's court became the tenure by suit and service^ and the 
duty of performing agricultural service on the lord's domain 
became the service by which the land of the poor freeholder 
or villein was held. 

Domesday bears abundant traces of the growth of the idea 
of tenure^ though we still hear of the men {komines) of a lord 
rather than of his tenants. The land is everywhere spoken 
of as having been ield of King Edward or some other lord. 
The word feudum or feuum is used to designate the land 
which is held as a benefice and not alodially ^. The personal 
relation of lord and man is closely connected with^ and 
generally^ though not always, inerged in the relation of lord 
and tenant ^. The various modes in which land was held by 
different classes of persons before the Conquest were now 
tending to become different species of tenure^ and gradually 
acquiring definite technical names. Thus land held by reli- 
gious houses^ which before the Conquest was always free from 
all temporal service except the trinoda necessiiae^ is now said 
to be held by the tenure called libera eleemasyna (free alms or 
frankalmoign '). It is however stiU regarded as free from all 

^ See above, p. 3a, and the Index to Domesday. 

' Compare the following paasages : — ^Non fuit de feudo sed tantnmfoit 
homo saus.' (Kelham, Bomeeday Illiutrated, p. dia.) ^Homo (effeetos 
est) anteoesBoris sed terram saam sibi non dedit.' (lb. 933.) < Hilites 
habebant sub se quatuor ita Uberi ut ipei erant.' (lb. 279.) 

' See EUis, General Introduction to Domesday, L pw 358^ The word is 
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temporal daes^ and the religious corporation is only bound to CHAP. I. 
spiritual service. The services due to the king, which if *"*^"- 

rendered to one of less exalted rank would have been con- 

sidered d^prading to a freeman, were still in the time of 
Domesday rendered by the taint repu\ but were no doubt 
becoming connected with the holding of the land, and passing 
into the exalted tenure of mapnum servUium, or grand ser- 
jeanty^. Hence it was that lands held by this tenure can 
only be held of the king. But most important of all is tenure 
per militiamj in chivalry or by knight-service. Here again the 
evidence afforded by Domesday seems to show that this 
species of tenure had not yet definitely taken its place in the 
1^^ classification of rights of property, but was gradually 
becoming recognised^. No doubt military tenure first pre- 
vailed between the king and his immediate tenants — ^those 
who had actually received new gpnnts of land^ or their old 
lands r^ranted to them. By the Anglo-Saxon law the 
public duty was imposed on such tenants of rendering military 
service for the defence of the coxmtry. Continental feudal 

however used in Domesday in a more general sensei and is sometimes ap- 
plied to the case of restoration of lands to a layman which had been held 
by his father or himsell See Freeman, Norman Oonq., y. pp. 31, 804*806. 

^ Ellis, General Introduction to Domesday, i. p. 45. 

* This name does not appear in Domesday. No doubt at that time the 
accurate distinction between different species of tenure had not arisen. 
Probably these distinctions were not accurately drawn till the great im- 
pulse giyen to the development of the Common Law by the action of the 
bibunals organised by Henry the Second. The following may serve as 
an instance of grand seijeanty : — ^By an inquisition taken 31 Ed. z. one 
Soloman de Champs is said to hold certain lands called Coperland and 
Atterton near Dover of the king in ccqnte * by the sergeantry and service 
of holding the king's head between Dover and Whitsan whenever he 
crossed the sea between those ports, and there should be occasion for it.' 
Hasted, Kent, voL iv. p. 39 ; Camden, Britannia, ed. i6ro, p. 348. 

' We find however in two passages the expression (i. 10 b, and i. 39) 

* servitium nnius militis' applied to a new tenure ; this became the regular 
technical term for the military service due for a knighfs fee. 'T.R.E. 
(tempore regis Edwardi) valebat zl soL et post l soL modo zni lib. et 
servitium unius militis.' (Ellis, General Introduction, i. 96a.) Tenants 
holding of the king are sometimes spoken of as 'barones regis.' According 
to Sir H. Ellis, i p. 58, ' miles ' has not acquired the technical sense of 

* knight' 
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CHAP. I. notions would iranflf onn this public duty into the obligation 
8SCT. n. Qf rendering military service to the king as lord of the tenants' 

1 land. But his position as king as well as lord ¥ra8 never 

wholly lost sight of. If a mesne lord^ that is a lord who was 
himself a tenant of the king or of some superior lord, made 
a grant of land to be held of himself by military services, 
though the land was of course held of the mesne lord, the 
military service, as has been seen, was r^^arded as due not to 
the immediate lord but to the king ^. There is much that is 
obscure in the history of the growth of military tenure. 
There are some recorded instances soon after the Conquest of 
exemptions from the general obligation of military service 
being obtained in favour of some lands in consideration of 
other lands being bound by an obligation to famish a certain 
number of mUite*, It seems probable that the general exten- 
sion of the practice of exempting some lands from military 
service and burdening others led to the distixtt^tion between 
military and non-military tenure ^ which exists in its com- 
plete form by the beginning of the reign of Henry II. 

Besides the duty of military service which constituted the 
essential characteristic of tenure in chivalry, various incidental 
rights and duties came to be attached to the relation of lord 
and tenant/^ milUiam, some of which became the most im- 
portant attributes of that relation \ The first in order of time 
was that of relief, or the dues which the heir of the tenant 
was bound to render to his lord on being admitted tenant and 
rendering homage. This was confounded with the custom of 
rendering heriots on the death of the man or vassal which 
prevailed before the Conquest ^. The origin however of the 

* See Bracton, fol. 35, given in Chap. IIL § zz. 
■ See Stubbs, Const Hist I 964. 

* Mr. Freeznan attributes the development and organiaaiion of the system 
of feudal burdezLs to the ^ malignant geziius ' of Randolf Flambard, mlAister 
of William Rufus. Norman Conq. v. 377, eto. 

* See the Laws of Cnut (71, 79) as to the amount of heriots due upon 
the death of an eorl, a king's thegn, etc. ; Stubbe, Seleet Chaiiers, p. 74, 
From this law was borrowed the provision of William I as to relieib >— 
* De relief a cunte ki al rei afert^viii cheuals ezifrenez e enscelez (lea iiii) 
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practice of renderisg heriots and of paying reliefs was different. CHAP. I. 
The heriot probably originated in the practice of returning to ^*^^' 

tiieprineeps the horse or the armour with which he had fur- 

nished the comes ^ ; it was of purely Teutonic origin *. The 
relief originated with the practice of regarding lands as bene- 
fices to be held of the grantor. The admission of the heir as 
tenant in his ancestor's place was by the feudal theory a 
favour to be bought with a price, but which could not^ if the 
proper steps were taken, be withheld by the lord. It was 
thus entirely a result of the conception of tenure'. 

The aid for marrying the eldest daughter of the lord is 
recorded as having been taken for the daughter of Henry I 
on her marriage with the Emperor. It appears however to 
have been levied as a tax on all land, not exclusively from 
the tenants in chivalry ^. These auxUia or aids were apparently 
not at first strictly defined^ limits were probably imposed on 
them by customs which were observed or exceeded according 
to the rapacity or power of the lord. Finally, they were re- 
stricted to a reasonable aid for ransoming the lord if he were 
taken captive^ for making the eldest son a knight^ and for 
marrying once the eldest daughter^. 

The incidents of the greatest importance are those of ward- 
ship and marriage. These became rights of the greatest 

e iiil hauberoB e iiii haumes e iiii eeouz e iiil lanoes e iiii espeee. Lea 
aiitree ii chaoeura et ii palefreia a freins et a cheuestrea.' (Thorpe, 
Ajkcient Laws and Institutes, p. 474.) Similar provisions foUow as to 
the relief to be paid by barons, yavassors, and viUeins. It is probably 
firom the existence of Cnut's law that the idea has arisen that heriots are 
excloaively of Danish origin. 

* See the passage in Tacitus given above, p. 90, note 3 ; ^exigont enim 
prineipis sui liberalitate ilium bellatorem equum, illam cruentam victri- 
cemque f rameam.' 

' See Kemble, Saxons in England, L p. 178. 

' See further as to reliefs, below, Gh. II. § 4 (i). 

* * Anno igitur sequenti data est filia regis imperatori, ut breviter dieam, 
aicut decuit ; Rex itaque oepit de unaquaque hida Angliae tres aolidos.' — 
Henr. Huntingd., Hist. lib. vii ; Stubbs, Select Charters, p. 98. 

* See Magna Carta (John\ oc. 12 and 15 ; below, Ch, II. § 4 (i), and 
IIL % 5 ; Blackstone, ii. p. 64 ; and the Statute ' Conflrmatio Cartarum,' 
a5 £dw. I. 
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CHAP. I. value to the lord^ and most bordenflome to the tenant. They 
^*f^' °* are frequently spoken of as if they constituted the essence of 

tenure. Pure feudalism had but a short life in England. 

These incidents of tenure, the only justification of which was 
to be found in their aiding towards the completeness of the 
military tie between lord and tenant^ soon lost every rational 
basis. It appears from the charter of Heniy I, that the widow 
or some other near relation was to be allowed by their lord to 
be the guardian of the children ^. It will be seen that by the 
time of Glanvill the lord had acquired the right of assuming 
the guardianship of the person of the minor and of his lands, 
restoring them to him on his coming of age without accounting 
for the mesne profits^. Further^ tlie heir on coming of ag« 
was obliged to purchase the delivery of the lands (called liveiy 
or austerlemain) by payment of a fine of half a year's profits of 
the land. 

Some traces of the right of the lord to consent to the mar- 
riage of the daughter or sister of a tenant appear in the time 
of Domesday \ In the time of Henry I^ the lord simply has 
the right to prevent the daughter of his tenant being given 
in marriage to his enemy \ The absolute right of the lord to 

^ ' Si vero uxor com liberis remanserit, dotem quidem et maritationein 
habebit, dum corpus suom legitime aeirayerit, et earn non dabo nisi se- 
condum veUe suom. Et terrae et liberomm custos erit sive uxor sive alius 
propinquorum qui justiiis ease debeat. Et praeeipio quod barones mei 
similiter se contineant erga filios et filias vel uxores hominum suomm/ — 
Charter of Henry I, c. 4 ; Stubbs, Select Charters, p. zoz. 

* See below, Chap. n. § 3 (a). 

' See Freeman, Norman Conq., ▼. 374, and compare the following entry : 
' Hanc terram tonuit Sirof de epiaoopo tempore Regis Edwardi, quo mortuo 
dedit episcopus flliam ejus cum hac terra euidam suo militi, qui et matrem 
pasoeret, et episcopo inde serviret.' L fol. 173 ; and see below, Chap. II. 
§ 4 (4) ; Chap. III. $ 3. 

* ' Si quis baronum vel aliorum hominum meomm filiam suam nuptum 
tradere voluerit sive sororem sive neptim sive cognatam, mecum inde 
loquatur ; sed neque ego aliquid de suo pro hac licentia acoipiam, neque 
defendam ei quin eam det, exoepte si eam vellet jungere inimioo meo. St 
si mortuo barone sive alio homine meo fllia haeres remanserit, illam dabo 
oonsilio baronum meorum cum terra sua. Et si mortuo viro ux<^ ejus 
remanserit et sine liberis fberit, dotem suam et maritationem habebit, et 
eam non dabo marito nisi secundum relle suum.'— Charter of labertiea of 
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the disposal of the daughter of his tenant in marriage is CHAP. I« 
recognised by Glanvill in the strongest terms^ but it was not ^■^*"' 
till the reign of Henry III that, by an iniquitous construction ^_ 
of a clause in Magna Carta \ the lords extended their claim 
to the marriage of the sons of the tenant as well. The practice 
had by this time lost any shadow of justification on feudal 
grounds; originating simply with the grasping and illegal 
avarice of the great lords^ it passed into a firmly established 
right of property. 

One of the most valuable of the lord's rights was that of 
escheat^ or the right of having the lands of the tenant on 
fiulure of his heirs. This right arises directly from the rela- 
tion of lord and tenant. The tenant is conceived as having 
only an estate in the lands — an interest which though it may 
be capable of descending to heirs^ in infinitum, was something 
short of absolute ownership. The lord has a possibility of 
the lands reverting to him^ which the tenant cannot defeat. 

Such are the main characteristics of the relation of lord 
and tenant in chivalry. It does not appear that in early 
times there was any difEerence^ except in the leading feature 
of military service^ between the rights of the king and of any 
mesne lord. The law as to aids^ reliefs^ marriage, and ward- 
ship was the same in both cases \ 

§ 3. Development of the Manorial System, 

It has been said that before the Conquest large districts of 
land were held by persons or corporations, the dwellers upon 
which, holding beneficially plots of land, usually of small size, 
were bound to render services, either in money, kind, or labour, 
to the lord or supreme landowner of the district. The probable 

Heniy I, o. 3 ; Stubbe, Select Charters, p. loa By the Ordonnanoes of 
St. Lewis (ch. 63, Isambert, ii. p. 433) it appears that the right of the lord 
to a veto on marriage only existed in the case of the daughter of a tenant 
after the death of the fiither. 

' See below, Chap. HI. § 3. 

* It appears that in later times special rights were claimed by the king, 
which were not claimable by mesne lords. Of these the principal were 
primer seisins and fines on alienation. Blackstone, ii. 66, 71. 
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CHAP. I. connexion of these districts with the Teutonic mark has already 
^' "• been alluded to *. It is probable that the Conquest wrought 

but little immediate change in the relation of such persons 

to their lord. A Norman lord might be substituted for a 
Saxon^ but the dues and services would substantially continue 
the same. We now find tiiat these districts receive the name 
maneria, or manors K In Domesday the words mansio, viUa, 
manerium ^ are synonymous. After the Conquest England is 
parcelled out mto manors varying greatly in size; having as 
a rule fixed boundaries, often coinciding^ as is still the case at 
the present day, with the boundaries of the parish. In some 
cases manors were diminished or added to^ and new manors 
created^. Probably however there was no g^eat addition after 
the Conquest to the number of manors ^. 

It has already been seen that^ although the word 'manor' 
is of Norman introduction^ substantially the relation of lord 
of a manor and his tenants existed before the Conquest. It is 
probable however that the idea of the legal relation between 
the lord and the smaller holders of land within the manor 



*■ See above, pp. 9, x6, and oomp. Freeman, NiMmian Gonq. y. p. 460, etc 

* The earliest appearanoe of the word is in the reign of Edward the 
Confessor, who was fond of introducing Norman language and customa. 
See Ellis, General Introduction to Domesday, p. 325. 

' Fleta (temp. Edward I), lib. vl cap. 51, carefully distinguishes between 
fMan.no, ffiUa, and numerium. Mansio consists of a single house or habitation 
(fiKlU vidna), FiUa implies the existence of seyeral habitations near each 
other. Each of these includes the tenements appertaining to or usually 
held with them. A manerium may consist of several viUae, or of a single 
villa. But a viUa cannot be more extensive than a manor, though it may 
comprise many panchi(ie. The word * tiOa * was always used in writs to 
express the district where the lands in question in the action lay. See 
specimen below, Chap. IL § a ; Glanvill, lib. L c. 6. 

* See Sir H. Ellis, General Introduction, p. 334, etc. 

' This is probably to be acoounted for by the history of maaom A 
manor court owed its existence to long-established custom, the creation 
of a new court was probably regarded as beyond the power even of the 
crown. See Coke, Copyholder, xxxi : ' Hence it is that the king himself 
cannot create a perfect manor at the present day, for such things as receive 
their perfection by the continuance of time eome not within the compass 
of the king's prerogative.* As to the effect of the statute Quia Emptores 
(18 Edw. i;, see below, Chap. IV. § 5. 
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ceived more exact definition at the hands of Norman lawyers CHAP. I. 
and justices ^. The lord is regarded in his relation to those ^"^^ ^' 

bdow him as lord of the soil ; in relation to the king or 

superior lord he is r^arded as tenant. He stands in the same 
rdation to the land of the district as the king fills in relation 
to the land of the whole country. Prima facie all rights over 
the land within the district which are not claimed by any 
individual are regarded as vested in the lord. The free holders 
of land become his tenants ; he is not only lord of his men^ 
but lord of the land, he is entitled to escheat on failure of the 
tenants^ heirs^ the rights of pasturage on the unoccupied lands 
enjoyed by the inhabitants of the district come to be regarded 
as jnra in alieno 9olo — rights exercised over the land the 
ownership of which is vested in the lord. . It must be remem- 
bered that the king is not only the supreme but the largest 
landowner in the coxmtry. He is lord of many manors in 
various districts. What is said therefore of the relation of 
tenants to their lords must be imderstood to apply also to the 
king when he is lord of the manor. 

The holders of land within the manor may, for the purposes 
of l^al history, be conveniently divided into the following 
classes. First, the tenants in knight-service or in chivalry, 
whose tenure must, if the views above stated be correct, have 
originated since the Conquest by grant, or commendation in- 
volving a regrant. The characteristics of this tenure have 
already been sufficiently detailed. Secondly, there are the 
freemen, bound to render service, other than military service, 
in money, produce, attendance at the lord's court, or labour ; 
or rather, as they would be called after the Conquest, free 
tenants holding by such services. In Domesday we find these 
tenants spoken of as tochemanniy soemanni, or liberi socmanni ^. 

' It is signific&nt that the word ' barones ' in Domesday means not so 
much great territorial lords, as the justices of the king. The title was 
perpetuated in the Barons of the Exchequer until abolished for the future 
by the Judicature Act 1873. See Ellis, General Introduction, i. p. 44. 

* The derivation of the word has given rise to much controversy. The 
generally accepted derivation is from ^soc,' an old word meaning a 
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CHAP. I, The services to wUeh they were boand seem to have been 
°^'"* usually fixed or certaia^ and not capable of being exacted 

arbitrarily by the lord^ such as the rendering of a certain 

amount of agricultural service^ or paying a fixed rent in money 
or produce. Sometimes a free tenant would only be botmd 
by the oath of fealty. It seems that in fact the line between 
the services rendered by free tenants and by the non-free was 
in many cases not clearly marked^. They were doubtless 
regulated by local customs^ and in some cases free men would 
be bound to render base services. The important thing was 
the status of the person rendering the services, not the service 
rendered. In process of time the nature of the services 
rendered, especially the characteristic of fixity or certainty^ 
came to be regarded as the mark of a distinct species of free* 
hold tenure called free socage. 

Socage tenure is thus described by Littleton, who wrote in 
the reign of Edward IV ' : — ^ Tenure in socage is where the 
tenant holdeth of his lord the tenancy by certain service for 
all manner of services^ so that the service be not knighf s 

ploughshare, the socage tenant being bound to agrieultoial service. But 
this was far from being universally the case ; probably in early times it 
was the exception rather than the rule. There can be little question that 
the word is connected with aoeoy socn, ^jurisdiction/ from the Anglo-Saxon 
secant ' to seek.' The free landholders had probably by the time of the 
Conquest been brought nearly universally into the condition of persons 
owing suit or attendance at the court of some great man. Thus the socA^ 
nuami are probably the tree suitors or attendants (seeta, ie^pior) of the lord's 
court, who came in process of time to be regarded as tenants holding in 
sooagBf by the tenure of such suit or service. These tenants were usually 
brought under the obligation of rendering some fixed rent or service, and 
hence the later conception of the essential characteristic of socage tenure. 
See Stubbs, Const. Hist. L p. 273. 

^ No doubt there was often a tendency to depress the fr^ee soemcatnua to 
a condition of serfdom ; or at all events to require from him services un» 
worthy of a free man. Hence in later times a distinction arose bet¥reen 
tree socage and villein socage; the latter being the tenure where the 
services, though certain, are such as are unworthy of a tree man. A 
tenant holding by such services would in the time of Braeton (see below. 
Chap. IIL § 13) not lose his status as a free man, but would hold by base 
tenure. 

' Littleton, Tenures, sect. 117. Sir E. Coke's translation. 
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service. As where a man hold^th his land of his lord by CHAP. I. 
feally and certain rent for all manner of services; or else '■^•"' 

where a man holdeth his land by homa^^ fealty and certain 

rent for all manner of services; or where a man holdeth his 
land by homage and fealty for all manner of services; for 
homage by itself maketh not knight^s service/ 

There can be little doubt that tenore in socage is the 
saocessor of the alodial proprietorship of early times. The 
changes in the direction of feudalism wrought by the Conquest 
affected the small free proprietors far less than the lords of 
great districts. Such of them as had not already become 
^men' of some lord no doubt speedily entered into the con- 
dition of tenants ; but they retained to a great extent, and in 
some localities almost entirely^ their ancient customs. 

The chief characteristics of socage tenure were, (i) on the 
death of tenant in socage the land^ if ^atUiquUus divisum/ 
descends to all the sona This was the case in Glanvill's time ^, 
but under the influence of Norman lawyers the rule of primo- 
geniture had become general in the next century^ except in 
the case of the Kentish tenure of gavelkind *, and in other 
localities where special customs retained their hold. 

(2) The socage tenant is &ee from the obUgation to military 
service by reason of tenure^ nor is he always boimd to render 
homage to his lord. The oath of fealty is universal^ and some- 
times constitutes his sole service. Whatever additional service 

^ See below, Chap. IL ( 6. 

' Before the Conquest, gafolonnd or gavelkind lands meant simply 
'rent-paying' lands. Kemble, IntrckL to Cod. Pipl. i. Ixi. Gavelkind 
retained the characteristics of Anglo-Saxon law in a more perfect form 
than any other species of property in land. See Blackstone, it p. 84. 
Gavelkind lands (z) desoended to all the sons equally, (9) were usually 
devisable by will, (3) did not escheat in case of attainder and execution 
for felony, (4) could be aliened by the tenant at the age of fifteen. The 
first of these characteristics still distinguishes gayelkind lands from other 
freeholds. How it was that these customs surviyed is a question of great 
difficulty ; possibly the very fiict that the hand of the Conqueror fell so 
heavily and at so early a date on the great men of the county operated to 
preserve the old customs amongst the poorer freeholders, whose in* 
significance was their best protection. (See Freeman, vol. iv. p. 34.) 
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CHAP. I. may be doe from him must be fixed and certain ; the most 
®"^' °' usual was a fixed payment of rent. 

1 (3) Some of the ^ incidents ' of t^iure by knight-sarvice had 

their counterpart in tenure in socage. The socage tenant was 
liable to aids and relief. The latter usually took the form of 
double rent for the first year after the tenant's death \ Tenant 
in socage was however free from the oppressive incidents of 
feudal wardship and marriage ; the guardian in socage was t^e 
next of kin who could not inherit^ and was accountable at the 
termination of the wardship for the profits of the lands K 

An important class of socage tenants were those who held 
lands of lords by this tenure in towns. By the time of Glan- 
vill this class of tenants had obtained the distinctive name of 
burgage tenants \ Besides the above-mentioned characteristics 
of socage tenure these burgage tenants retained in many cases 
local customs^ especially as to the descent of lands, and as to 
devising them by will. One of the most remarkable of these 
is styled borough English, which is thus described by Littleton : 
' Some boroughs have such a custom that if a man have issae 
many sons and dieth, the youngest son shall inherit all the 
tenements which were his father's within the same borough 
as heir unto his father by force of the custom the which is 
called borough English^.' By the statute 12 Car. II. c. 24, 
tenures in chivalry, with -all their peculiar incidents, were 
abolished and turned into * free and common socage ^' 

When land was held of the king not by military service, but 
under the obligation to render some small thing ^ belonging 
to war,' as, for instance, to * yield to him yearly a bow, or 

> See the Statute aS Ed. I. stat i. 

* According to Littleton, sec. 118, ' Every tenure which is not tenure in 
ohivalrj is a tenure in socage.' Bracton, on the other hand, distinguishes 
socage tenure from tenure by uncertain but non-military seryicea. See 
lib. ii. cap. 16 ; below, Chap. III. § 11. 

* See Glanyill, lib. xii cap. 3 ; below, Chap. II. $ a. 

* Littleton, sec. 165. For the history of this term, and an account of 
the extent and probable origin of this and similar customs of descent, see 
Elton, Origins of English History, chap. viiL p. 183, etc. 

* See Chap. IX. 
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a sword, or a dagger, or a knife, or a pair of gilt spurs, or CHAP. i. 
an arrow or divers arrows,' this was called tenure by petit ^■*^*'*- 
serjeanty K 

Tenants of land holding by any one of the above-mentioned 
tenures — libera eleemoiyna or frankalmoign, grand serjeanty, 
knight-service, socage, burgage, and petit serjeanty — were 
regarded as free holders having an estate or interest in lands 
worthy of a freeman, and involving no service derogatory to 
the status of freedom. Some time before the reign of Henry II, 
but apparently not so early as Domesday^, the expression 
libenim tenemenium was introduced to designate land held 
by a freeman by a free tenure. Thus freehold tenure is the 
sum of the rights and duties which constitute the relation of 
a free tenant to his lord. The mode of gp»nting or conveying 
liierum tenemenium was by the process called a feoffment {feof^ 
fari^ feoffamentum). The grantor is called the feoffor, the 
grantee the feoffee. Whether or not any formal mode of 
giving possession of the land granted by the delivery of a 
clod or some other similar act thereupon had been common 
among the Anglo-Saxons, is doubtful; but by the time of 
Henry II we find the two essential elements of a conveyance 
of a freehold interest in lands were(i) formal delivery of pos- 
session (technically called livery of seisin ^) ; (2} words accom- 
panying, indicating the nature and extent of the grantee's 
interest and the services to be rendered for it ^. 

Besides the lands of the manor held by free or freehold 
tenants, the lord retained in his own hands the domain — 
ierrae dominicalee — portions of which were sometimes let to 

1 Littleton, aeo. 159. 

' It is characteriatio of the histoiy of the growth of tenure that in 
Domesday (if the index ia correct) we hear of different daases of tenants, 
but not of diffarent species of tenure ; of libm hominesj but not of Uberum 
tenemenium ; of miUtes, but not of tenure per mQiHam ; of eocmanni, but not 
of 9oeagivm ; of viUani, but not of viUenagiutn. 

* The proper meaning of the word * seisin ' is possession as of freehold ; 
i.e. the possession which a fi^eeholder has. 

* See the specimen of a charter of feof&nent of the time of Henry II 
glTon beloW| p. 61. 

S 
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CHAP. I. fanners^ and portions cultivated by persons bound to rend^ 
*Ti "' agricultural services for the benefit of the lord *. The Domes- 

day of St. Paul's leaves little doubt that there were freqneitlyj 

especially upon ecclesiastical lands^^rmerf holding land xmder 
conventions or covenants, and rendering for it veat in kind 
or money. These would probably differ from the t^iants in 
socage^ for they would not be bound to the lord by homage or 
fealty ; they would simply hold under the covenant or lease. 
Specimens of these leases are given in the Domesday of 
St. Paul's ; they are usually for the life of the tenant. The 
convention was merely binding as between the tenant and 
the lord^ it created no estate as between the tenant and third 
persons. In later times a lease of land for .life becomes a 
freehold interest held by socage or other tenure ; a lease for 
years becomes a new species of rights over land, called lease- 
hold interests or chattels real. 

Of the non-free inhabitants three principal classes are men- 
tioned in Domesday — the villaui, the 9ervi, and the class 
which includes the persons called ca^rii, eolseUae, bordarii. 
It was mainly by the forced service of these three classes that 
the domain of the lord^ that is^ the land not held of him by 
freemen rendering free services, or by farmers, was cultivated. 
The most important of these are the villani*. They were 
adscripti glebae^ tied to the land ; they could not remove from 
one manor to another. They seem to have held plots of land 
of considerable extent^ and the very fact of their not being 
removable^ of son succeeding father in the occupation of his 
plot^ and in the obligation to render services^ no doubt gave 

^ If the lord retained no lands in his o'wn handSi bat all the lands 
within the manor were held by free tenants, he was said to have a seignory, 
or a seignory in gross. 

' See the title of the Ely Domesday (Stabbs, Select CharteiB, p. 86), 
where it is provided that the inquiry should be based on the oaths of 
(amongst others) six yillani from every villa. The villeins on the manors 
in the king's hands at the time of the Survey appear to have nsoally en* 
joyed or acquired some peculiar privileges. In later times the copyhold 
tenants on these manors were called tenants in ancient demesne. See 
Blackstone, ii. p. 99. 
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rise to varioxis costoms, or helped to preserve customs already CHAP. I. 
in existence, such as allowing the villein's eldest or youngest ^^^' ^* 

son, or aU his sons in equal shares, to succeed to the fother's 

beneficial interests (usually on making some payment to the 
lord), recognising estates of inheritance, for life^ or years, 
allowing the villein to feed his cattle on the waste, and the 
lika These customs virtually gave the villein rights and 
duties in relation to his lord, and, a« will be seen, grew into 
local laws. If ihe villein could not depart from the land, no 
more could the lord remove him so long as he rendered the 
service due to the lord^. That these villeins were a large 
and important class Domesday everywhere bears witness. 
There would be little distinction between the lowest class of 
freemen and the highest class of villeins : the one would gra* 
dually pass into the other. Freemen sometimes held lands 
by viUein services. 

The 9erm were mere slaves, who were sold and transferred 
from one lord to another without being attached to any land. 
In later l^al language they are styled villeins in groea, as 
opposed to villeins attached to the land, who are called villeins 
r^^ardant. 

The eotarii, eaUetlae, or bordarii, were cottagers holding 
small plots of land K This class were also bound to render 
compulsory services, and were no doubt before long con- 
founded with the villani. This relation of the villeins or non* 
free inhabitants to the land gradually passes into an interest 
recognised by custom under the name of villeuoffium, and 
finally into a tenure protected by law under the name of copy* 
hold or customary tenure '. 

^ * Oil qtii custiuent la terre ne deit lum tranailer se de leur droite oense, 
noim le leist a seignurage de partir lea cultiueurs de lur terre pur tant com 
il pnasent le dreit servise faire.' ' Those who cultivate the land ought not 
to be haraaoed beyond their projier fixed amount ; nor is it lawfiil for the 
lords to remoye the cultivators from the land so long as they are able to 
render the due service.'-^Laws of William the Conqueror, zzix ; Thorpe, 
Ancient Laws and Institutes, p. 480. See also laws zzx, xzzi. 

* See above, p. 95, note 3. 

' As to the condition of the non-free classes after the Conquest, see 
Stubbs, Const. Hist L pp. 496-431. 

E a 
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CHAP. I. Such were the various phases of the relation of lord and 

®*^:"' tenant which took root in the interval between the Conquest 
8 8. 

^ and the reign of Henry II. It remains to notice what has 

from the date of the complete constitution of manors been 
their most important characteristic — the manorial courts. 
When a large district comprising several manors was held hy 
a single lord in whom was vested by grant or long usage the 
complete jurisdiction of the hundred^ the district was called 
a liberty or Aonaur^. In such a case there might be, and 
•usually was^ only one court held for the whole; but that 
court was regarded as the court of each several manor \ The 
honour is merely the aggr^ate of several manors^ it has no 
distinct or separate oiganisation ^ It is therefore only neces- 
sary to inquire into the constitution and nature of the manor 
<K>urts. 

The principal manorial court is the Court Baron^ or the 
assembly of the freehold tenants of the lord. Besides the 
Court Baron, in many mauors there is also a Court Leetj 
which is sometimes held with the Court Baron ; and wherever j 
as is usually the case at the present day^ there are copy<- 
holders ^ within the manor, there is also a third courts called 
-the Customary Court. This court too is often held with a 
Court Baron. It is, however, probable that this classification 
is due to the lawyers of the thirteenth or fourteenth century, 
iind that in early times no distinction between the different 
courts was recognised ^. 

' A court baron/ says Sir Edward Coke^ ' is the chief prop 
And pil^r of a manor, which no sooner f aileth, but the manor 
f alleth to the ground ^' The same passage gives Coke's view 
of the history of these courts : ' For when the ancient kings 

* See ABsize of Clarendon, c. 9, Stubbs, Seleofc Charters, 143 ; Magna 
Carta, c. 43 ; ib. p. 30a. 

■ Scriven on Copyholds, i. p. 5. 

' Stubbs, Const. Hist. i. p. 400. * See Chap. V. ( 6. 

" See Kaitland, Introduction to 'Select Fleas in Manorial Courts' 
(Selden Society), YoL IL p. xyi and Note A. 
• * CokO) Copyholder, zzzi. 
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of this realm, who had all the lands of England in demesne, CHAP. I. 
did confer great quantities of land upon some great personages, ®*^- "• 

with liberty to parcel the land out to other inferior tenants, ^ 1 

reserving such duties and services as they thought convenient, 
and to keep courts where they might redress misdemeanours 
within their precincts, punish offences committed by their 
tenants, and decide and debate controversies arising within 
their jurisdiction ; these courts were termed court barons/ 

Thus, according to the older explanation, the manor courts, 
like the manor itself, resulted originally from a grant by the 
crown. Probably, however, though a grant may in fact in 
many cases have added to the powers and jurisdiction of the 
manorial courts, the court baron is primarily the successor 
of the ancient assembly of the village or township. When 
the district in which the township is situated comes under the 
power of a great man by express grant or otherwise, the 
court of the township becomes the court of the great man. 
It has been seen that it was conmion to acquire exemptions 
for particular districts from the comi} of the hundred, and this 
must have become almost universal, except in cases where, as 
seems to have sometimes happened, the hundred court itself 
came to be amalgamated with the court of some great lord^. 
Thus either by the creation oi a franchise exempt from the 
jurisdiction of the hundred court, or by the amalgamation of 
the hundred with the manorial courts, the jurisdiction civil 
and criminal exercised by the court of the hundred comes to 
be exercised in the manorial courts. The court baron exercised 
civil jurisdiction especially in matters relating to the freehold 
lands within the manor K Crinunal jurisdiction was amongst 
the functions of the court leet, and depended on a real or sup* 
posed grant from the crown. It has already been seen that 
the later Anglo-Saxon grants usually contained words ex- 
pressly granting the right of jurisdiction ^, probably referring 
to the criminal jurisdiction exercised by the court leet. 

^ Stubbs, Const Hist L p. 40a 
^ See below, Chap. IL $ a. ' See above, p. 15. 



54 EFFECTS OF THE NORMAN CONQUEST. 

CHAP. I. The manor conrte theref oi€ may be regarded ae representing 
sBcrr. n. ^j^^ gj^^ ^f ^j^^ ^l^ assembly of the township, in which the 

jurisdiction properly belonging to the hundred court has 

come to be vested. The constitution of the court baron is con- 
sistent with this yiew. The freemen, or rather, as they have 
now come to be, the freehold tenants of the manor, are the 
judges of the court; the lord or his steward is simply the 
president. Thus the continuance of a sufficient number of 
freehold tenants within the manor is essential to the main- 
tenance of the court baron, and so to the continuance of the 
manor itself. The functions of this court were partly adminis- 
trative, partly judicial. The business relating to the interests 
of the various dwellers within the manor was here trans- 
acted ; probably in some manors the customs of the manor 
would from time to time be declared in this court, grants of 
the waste sanctioned, rights of common regulated* The 
judicial functions of this court varied in different manors. 
The court leet held either separately or in conjimction wiih 
the court baron had jurisdiction over crimes committed within 
the manor, and the court baron over dvil suits arising within 
the same limits, especially over all matters relating to the 
freehold. This jurisdiction however was gradually curtailed 
and overridden by the judicial organisation carried into effect 
by Henry II, 

In some respects the characteristics of the leet, even more 
than those of the court baron, seem to carry us back to the 
earliest form of political organisation^. The leet is the 
assembly of the whole communiiy, and seems to date from a 
time when that community was small, and could gather under 
a tree, on the side of a hill, or upon a village green ', and 
transact business affecting the interests of aU its members. 
The principal matters dealt with in the leet were the view of 
frank-pledge^, the presentment and punishment of offences 

^ ' The leet is the most ancient court in the land.' Year Book, 7 Hen. 
VL lab. 
' Ritson on Courts Leet, p. be 
' The style of the court in later times is the ^view of frank-pledga.* 
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and nnisanoes, the regulation of the quality and prices of CHAP. I. 
provisions^ particularly of bread and ale. The leet is said to ^■^- "• 

be derived out of the Sheriffs ' tounu' The conception of the 

lawyers is that the organisation of the counties and hundreds 
having been arranged by king Alfred^ a portion of the juris- 
diction of the courts of the county and hundred was at some 
time or other granted by the crown to the various lords of 
manors. As has been seen above^ it is probably more correct 
to describe all the species of manorial courts as the successors 
of the old Teutonic moots or assemblies, which have by grant 
or usurpation obtained for their stiitors immunity from the 
r^nlar jurisdictions, and by acquiring in process of time dif- 
ferent functions have come to be regarded as different courts. 
In some respects the court leet retained in the most marked 
form the traces of its origin. It has always been regarded 
as the court of the residents within the district^ not of 
the tenants of the manor '^ and the matters of which it 
takes cognisance are for the most part not connected with 
tenure ^. 

The customary court does not come to be of importance till 
copyhold or customary tenure has become established^ and the 
notice of it may therefore be deferred ^ 

Thus the great features of the period extending from the 
Conquest to the banning of the reign of Henry II are the 
establishment of the notion of tenure and the development 
of the manorial system, £very free tenant (and none other 

This was the production of the pledges or persons responsible for each 
other keeping the peace. Frank-pledge (A.S. frif$-borh) ought properly 
to have been rendered 'pledges of peace.' The Normans however seem to 
have mistaken JrifSy 'peace,' for fri, 'firee,' and hence the erroneous 
translation. 

* So far is this earned that a stranger passing by may be oompeUed to 
serve on the leet 'ivory. The fact of his being found within the district is 
deemed sufficient residence. Ritson, pu 56. 

* The jurisdiction of the leet was probably cut down by the 4and 
ehapier of Magna Carta (ed. iaz7, Stubbs, p. 346), by which it is pro- 
Tided that the sheriif is to make his toum in the hundred twice only 
in the year, and that the view of frank-pledge is to take place only at 
Michaehnas. ' See Chap. V. § 6. 
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OHAP.i. is regarded as having a legal interest in the land at all) 

SECT. n. jjQi^g Qf and in relation to a lord. The lord who is not 
§ S. 
2 in actual possession has a seignory^ which he in his turn 

holds of a superior, till the head of the system — the king — is 
reached. 

The gradual definition of the respective interests of lord 
and tenant, the development of the various kinds of interests 
in lands, their distinction in point of duration, joint owner- 
ship, and so forth, belongs to the period when the constitution 
was so far organised as to admit of the action of regular 
tribunals having regard to precedent and authority. Th^ 
reign of Henry II is the period to which the origin of the 
English law of land in its modem form must be referred. 
It will be seen in the next chapter how great an advance 
had been made before the end of that reign in the direction 
of the separation of law and custom, and of establishing 
fundamental legal principles on a firm basis. 



SECTION III. 

Original Documents. 

§ I. AnglchSaxon Grants of JBooiland. 

The following three charters are taken from Kemble^s 
Codex Diplomaticus ^vi Saxonici, as specimens illustrating 
the main characteristics of Anglo-Saxon customary law above 
referred to. 

Gift of Lands to a Chubch by Uuihtb^d of Ejsnt. 

A.D. 700 or 715. 

In nomine Domini Dei nostri Jesu Christi^. Ego Uoihtredus 

^ < A Saxon charter properly ao called; and distinguished from a will or 
the record of a synodal decree, consists of aU or some of the following 
portions : i. the invocation, ii. the proem, iii. the grant, iv. the sanction, 
V. the date, vi. the teste.' Kemble, Introd. to God. DipL p. iz. Charters 
frequently begin with ' In nomine Domini,' ' In nomine Domini noetri 
Jhestt Chnsti,' eta 
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rex Cantuarioram prouidens mihi * in future, decreui dare ' aliquid CHAP. I. 
omnia mihi donanti, et, consilio accepto, bonum uisum est con- sect. ni. 
ferre basilicae beatae Mariae genetricis Dei, quae sita est in loco ^ ^' 
qui dicitur Limingae, terram ini aratorum quae dicitur Pleghel- 
mestun, cum omnibus ad eandem terram pertinentibus, juxta no- 

tissimos terminos etc terrulae quoque partem ejusdem 

Dei genetrici beatae Mariae similiter in perpetuum possidendum 
perdono, cujus uocabulum est Ruminingseta, ad pastum uidelicet 
ouium trecentorum, ad australem quippe fluminis quae appellatur 
Liminaea, terminos uero huius terrulae ideo non ponimus quo- 
niam ab accolis undique certi sunt. Quam donationem meam 
uolo firmam esse in perpetuum, ut nee ego seu haeredes mei 
aliquid imminuere praesumant. Quod si aliter temptatum fuerit 
a qualibet persona sub anathematis interdictione sciat se praeuari- 
cari', ad cuius confirmationem pro ignorantia litterarum signum 
sanctae crucis expressi, et testes idoneos ut subscriberent rogavi, 
id est Berhtuualdum archiepiscopum uirum uenerabilem. 

»{i Ego Berhtuualdus episcopus rogatus consensi et subsciipsi. 

»{i Signum * manus Uuihtredi regis. 

^ The charter then usually goes on to state some religious ground for 
the gift. 'As a general rule it maybe observed that before the tenth cen- 
tury the proem is comparatively simple, thilt about that time the influence 
of the Byzantine court began to be felt, and that from the latter half of 
that century pedantry and absurdity struggle for the mastery.'— Kemble, 
Introd. to God. Dipl. p. x. 

' No formal words of grant appear to have been required ; the usual 
expressions are, dono, trade, dabo et concede. ' The granting words are 
numerous and manifold, and, though part of the formulary, do not appear 
to be introduced according to any settled and invariable rule. It may be 
observed of them in general that they are much simpler than the corre- 
sponding forms of the Oontinent, and e8X)ecially that they show no such 
strict and formal combinations as those met with in Roman documents. 
Do, dono, concede, trade, are the most in use, sometimes singly, some- 
times combined ; and one noticeable peculiarity is that in place of the 
present tense do, we usually have the future dabo.' — Kemble, ib. p. xzviii. 

' A clause threatening terrible consequences, generally excommunica- 
tion and eternal punishment, to any who do not respect the grant, is the 
fourth characteristic feature in Anglo-Saxon charters. Kemble observes 
(Cod. Bipl. i Ixv) that ' the exclusively clerical nature of the sanction in 
Anglo-Saxon charters (even where these are grants by private individuals) 
is evidence of our being indebted for the forms of these instruments to 
Roman clergymen.' In the later charters this clause often presents the 
extreme of extravagance and pedantry in its language. 

* The charters of the Anglo-Saxons were signedy not sealed. The use of 
the seal was introduced by the Normans. See Kemble, Cod. Dipl. L ci. 
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CHAP. I. ^ Signum manus ^thilburgae reginae. 
SBCT. ni. (Other signatxires follow in the same form. — Codex Diploma- 
5 ^' ticu8, i. p. 54, no, xlvii.) 

QiFT BY Oswald, Bishop of Worcestbb. a.d. 963. 

»{i Ego Oswold ergo Christi crismate praesul iudicatoB, domi- 
nicae incamationis anno DCGCGLxm. annuente regi Anglonun 
Eadgaro iElfereque Merciorum comite \ necnon et familiae Wio- 
gomensis aecclesiae, quandam niris particnlam nnam nidelicet 
mansam \ in loco qui celebri a solicnlis nuncupatur set Heortford 
nocabulo, cuidam ministro meo nomine ^JTelnoS perpetna largitna 
haereditate, et post vitae suae terminnm duobus tantum haere- 
dibus' immunem derelinquat, qui bus defunctis ecclesiae Dei in 
Weogoma ceastre restituatur. 

(Then follow the boundaries.) 

Scripta est haec cartula his testibus consentientibus quorum 
inferius notantur nomina. 

(Then follow the names. — Codex Diplomaticus, ii. p. 399, 
no. dix.) 

^ This grant is made with the assent of the king and of the earL This 
seems to hare been usual in the grants of bookland by great men. See 
above, p. so, and compare the grant by Wulfric, ▲. d. 947, Cod. DipL toI. 
ii p. 273. 

* According to Kemble (Saxons in England, i. p. 9a) manaa ^famtUa as 
applied to land, an expression for the hide which was enough for the sup- 
port of a single fEunily, and which varied in different localities : and see 
Spelman, sub voc., and above, p. 8, note i. 

' Kemble has collected (Cod. DipL i. xxx seq.) various other instances of 
grants of interests in lands short of absolute and unqualified inheritances. 
Two of the most remarkable are the following : — ' In jus possessionemque 
sempiternam sibimet ad habendum quamdiu vivat, suoque relinquendum 
fratre germane diutius superstes si fuerit .... et sic semper in ilia con- 
sanguinitate paternae generationis, sexuque viriU, perpetualiter consistat 
adscripta.' * Bus etiam hoc modo donatum est, ut suum c? semen) mascu- 
lam possideat et non femininum : et post obitum prosapiae illius, data sit 
tam villa quam universa terra, quae in sua potestate est, ad religiosam 
ecclesiam, quae nuncupatur Eofesh&m.' The case in the text of a grant 
for life with a further interest to one or two other persons for life, with 
ultimate reversion to the grantor, is by no means uncommon, especially 
in leases of chiu^h lands. 'An early Anglo-Saxon council had indeed 
prohibited such grants of a longer term than the life of the grantee, but 
this, which had probably never been well observed, had fallen into utter 
desuetude in the tenth century.' — Kemble, Cod. Dipl. i.. p. xxxiv. The 
absence of technical language which prevailed to so great an extent after 
the Conquest is very remarkable in these grants of limited interests. 
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Chabteb of Cnut. A.D. 1033. CHAP. I. 

I* BEONAirrB imperpetuum Deo et Domino nostro Jhesu m\^ 

Christo, cum cujos imperio hie labentis saeculi prosperitas in 

adversis successibus sedulo permixta et conturbata cemitur, et 
omnia uisibilia et desiderabilia ornamenta hujus mondi ab ipeis 
amatoribus cotidie transeunt, ideo beati quique ac sapientes cum 
bis fugitiyis saeculi divitiis aetema et jugiter permansura gaudia 
caelestis patriae magnopere adipisci properant, iccirco ego Cnut 
rex AngloTum caeterarumque gentium in circuitu persistentium 
gubemator et rector, quandam mei proprii juris portionem^, Yii 
terrae mansas, illo in loco ubi jamdudum solicolae illius regionis 
nomen imposuerunt Hortun, meo fideli ministro quem noti atque 
affines Boui appellare solent confirmo haereditatem ', quatinus 
ille bene perfruatur ac perpetualiter possideat, quamdiu Deus 
per suam mirabilem misericordiam uitam illi et uitalem spiritum 
concedere uoluerit, deinde namque sibi succedenti cuicumque 
libuerit cleronomi jure baereditario derelinquat, ceu supradixi- 
mus, in aetemam haereditatem. Maneat igitur hoc nostrum 
immobile donum aeterna libertate jocundum cum universis quae 
rite ad eundem locum pertinere dinoscuntur, tam in magnis 
quam in modicis rebus, in campis, pascuis, pratis, siluis, riuulis, 
aquarumque cursibus, excepto quod communi labore quod omnibus 
liquide patet, uidelicet expeditione, pontis constructione, arcisve 
munitione '. Si autem tempore contigerit aliquo quempiam homi- 
num aliquem autiquiorem librum contra istius libri libertatem 
producere pro nichilo computetur. Si quis autem tetri daemonis 
instinctu hoc nostrum decretum infringere uoluerit, sit ipse a 
sanctae Dei aecclesiae consortio separatus, et infemalibus aeter- 
naliter fiammis cum Juda Christi proditore cruciandus, nisi hie 
prius digna satisfactione poenituerit quod contra nostrum deliquit 
decretum. Acta vero est praesens pargameni scedula anno domi- 
nicae incamationis millesimo xxyitt, indictione uero prima \ Istis 
ierminis supradicta terra circumgirata est 

(The boundaries follow in Anglo-Saxon.) 

Ista cartula illorum testium testimonio est corroborata quorum 

' See above, p. 18. 

* It should be observed that even in this more elaborate form of charter 
there is no technical form of words used to express the nature of the estate 
which the grantee is to take or the manner in which it is to be held. 

' See above, p. 14. 

* As to the indictions or cycles of fifteen years, see Elemble, God. Dipl. 
L Ixxvii. 
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CHAP. I. hie uocabula litteris uidentar caraxata. »{i Ego Cnufc gubemator 
SECT. III. Bceptri huius inBulae banc nostri decreti breuiunculam abnae 
^ crucis notamine muniens roboraui. iJn Ego JStSelnotS Dorouer- 

nensis archiepiscopus consenei et subscripsi. »{i Ego iElfric 
arcbiepiscopus corroboraui. »{i Ego Brihtwold episcopus confir- 
maul. >Ii Ego iElfwine episcopus, etc. — (Codex DiplomaticoSy vi. 
p. 1 80, no. mcccxyiii.) 

^ 2. A Feoffment in Fee of the time cf Henry IL 

A comparison of the following document with the Anglo- 
Saxon grants above given will illustrate the main features of 
the change which took place in the law of land after the 
Conquest. It should be especially observed that the charter 
purports only to be evidence of a grant which had already 
taken place. The grant of the freehold is effected by actual 
delivery of the possession, the words written or spoken point 
out the nature and extent of the interest taken. Then follow 
the words sibi et haeredibus 9ui9j which have now a technical 
signification^ and denote that the interest to be taken by the 
grantee is a fee^, or an estate of inheritance; in other words^ 
an estate descendible to the heirs of the grantee so long as 
any are in existence^ as opposed to an estate given to last 
only during the grantee's own life. Then follow the words 
which form the great characteristic of grants of land for the 
period extending from the reign of Henry II to the eighteenth 
year of Edward I^ ' tenendum de me et haeredibus meisJ There 
is no longer the conception that property in land is absolute, 
the property is divided between the tenant in actual posses- 
sion and his lord^ or if there be more than one superior lord^ 
between the tenant, the mesne lord^ and the king, each 
' holding of * the other. If any subordinate interest^ say for 
instance that of the tenant in possession, is eliminated, the 

^ Fee has now two senses : (x) it means land holden of a lord, as opposed 
to land owned alodiaUy— fief ; (a) an estate of inheiitanoe, as opposed to 
an estate for Mf^^feodum as opposed to Uberum tenemsntwHy also used in a 
secondary sense for an estate for life. Feodum or fee usuaUy bears the 
second of the above senses. 
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whole of such interest at once devolves upon his immediate CHAP. I. 
superior. So if the heirs of the tenant fail, the land 'escheats' "*^- '"• 

to the immediately superior lord. Thus m consequence of 

this relation between tenant and lord, the tenant's interest 
is regarded as something less than the whole property — as 
an estate of greater or less extent in point of duration^ for 
instance as lasting only for his life, or till all his legitimate 
heirs have failed. Henceforth therefore the law speaks of 
estates, and not of properiy or ownership in land. The 
notion of tenure also involves the notion of correlative rights 
and duties existing between the lord and his tenant, of which 
the service reserved in the grant is the principal. The 
service mentioned in the following grant is that which is 
regularly due for a single knight's fee^. The latter part 
of the charter follows the character of the forms in use before 
the Conquest. 

FEOiTHEirr xs Feb. 

RiCABBUS de Luci omnibus hominibus suis atque amicis FranciB 
et Anglis tam praesentibns quam futuris totius Angliae salutem. 
SciatiB me dedisse et conceseisfie Badulfo Britono Terram Chigge- 
willae cum omnibus pertinentibus eidem terrae sibi et haeredibus 
suis^ ad tenendum de me et de haeredibus meis in feodo et 
haereditate per servicium unius militis'. Quare volo et firmiter 
praecipio quod idem Badulfus et haeredes sui terram illam teneant 
in bene et in pace et libere et quiete et honorifice, in bosco et 
piano in pratis et pasturis in aquis in viis .et semitis et in omnibus 
aliis rebus quae terrae illi pertinent. Testibus, etc. — (Madox, 
Formulare Anglicanum, no. cclxxxviii.) 

* See more on this point, below, Chap. IIL § ii. 

' For the effect of these words see below. Chap. III. $ 15. 

* That is, the servioe of a single knight or fidly-armed horseman to 
aerre at his own expense for forty days in the year (Stubbs, Const Hist. 
1 p. 43a). This is the nsnal form for expressing that the lands are to be 
held by actual military service. The minimum of land constituting a 
knight's fee seems by this time to have been fixed at the area which was 
worth twenty pounds annual value. See Stubbs, Const. Hist. i. p. 964. 
Tor an aooount of the probable history of the gradual introduction of 
knights' fees, see Stubbs^ ib. p. 96a, and above, pp. 35, 40W 
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STATE OF THE LAW EBLATING TO LAND IN THE 

BEIGN OF HENRY II. 

CHAP. II. Ik the preceding chapter an attempt has been made to 
trace the working of the various elements of which the 
common law relating to land is composed. It has been 
seen that the convergence of distinct streams of cnstomaiy 
law, aided by the process of conqnest and settlement of the 
land and the growth of political organisation under a powerful 
ruler, had resulted in the establishment of a general body of 
law prevailing throughout the country, with some variations 
in particular localities. 

This body of law may properly be called customa ry law . 
It rests for the most part not on any distinct enactment 
of a legislator or body of legislators, nor does it appeal for 
its authority to recorded judicial decisions. At the same 
time it fixes the rights and duties of the inhabitants of the 
country, it is recognised and enforced by the authority c^ 
the assemblies and tribunals. In this early stage of legal 
history law and custom cannot be distinguished. That a 
practice is customary is all the justification which wonld 
be required if its legality were caQed va question^. In a 

' See Maine, ViUage Communities, p. 68» 
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xnaturer state of society the distinction between law and CHAP. II. 
custom comes to be clearly marked^ though the unhappy "~" 
phraseology of our l^al text-books has tended to obscure 
the matter by identifying custom with the common law ^. 

According to the analysis of Mr. Austin ^^ which however 
is applicable only to a dviliBed community after it has at-* 
tained to r^ular legislative and judicial institutions^ positive 
law properly so called may be referred to two sources — direct 
legislation, and the action of the tribunals. In other words^ 
laws are made^ either directly in the shape of general rules 
imposed by or under the authority of the supreme power in 
the community^ or they are made indirectly by the tribunals 
in deciding upon particular cases. 

The latter class of laws are sometimes called judge-made, 
or judiciaiy laws. If Mr. Austin's view that judicial decisions 
iare properly ranked as one of the sources or efficient causes 
of positive law be accepted^ the following may suffice as an 
account of the mode in which they produce their effect. 
Inasmuch as the decision of a particular case in a civilised 
oonmiunlty depends upon some general rule^ that is, rests 
on the assumption that a righteous judge would always give 
the same decision under the same circumstances^ every de- 
cision either consists in the application of an actually pre- 
existing rule of law^ or proceeds as if there had been such 
a rule^ when in fact there was none. In the latter case the 
tribunal in effect makes a law for itself ew po9t facto. Add 
to this the tendency in every civilised community that one 
decision should become the precedent for another^ in other 
wordS; that a rule once applied by a tribunal of competent 
authority should be acted upon by other tribunals in similar 

* See Blaekstone, i. p. 68. On the distinction between eostom and law, 
and the inaccoraoy inyolved in speaking of custom as a source of law, see 
Austin, Jurisprudence (Campbell's edition), pp. 553-56a Mr. Austin's 
analysis should however be taken with the qualification suggested by Sir 
H. Maine (YiUage Communities, pp. 66-68), that it is applicable only to a 
mature system of jurisprudence, and not to law in its earlier stages. 

' See Lectures zxyiii, zxix, zzzvii* 
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CHAP. II. circnmstances^ and we liave the account of wliat is called 
" judicial l^slation ^. Suppose, for instance^ that there is 
no fixed rule whether, on the decease of a tenant in fee 
simple^ his grandson (son of a predeceased elder son) or his 
younger son succeeds to the lands. The question arises for 
judicial decision. The tribunal decides (no matter on what 
ground^ whether adopting a custom^ or following some rule 
of some other system of law, or on considerations of general 
expediency), that the grandson is .entitled in preference to 
his uncle. This solemn decision by a competent tribunal is 
recorded, and becomes a precedent for other similar decisions. 
Thus a rule of law is created. It is impossible to say pre- 
cisely at what point a rule thus acted upon by a tribunal 
becomes a rule of law. Sometimes a single decision is 
sufficient^ sometimes it requires a series of similar decisions 
before it can be asserted that the principle forming the 
ground of the decision has been erected into a rule of law. 
The simplicity or complexity of the proposition, the weight 
and eminence of the tribunal, the circumstances attending 
the decision, all influence the conditions requisite for the 
establishment of the proposition as a rule of law. When 
however it is for all practical purposes certain that a definite 
rule, having been the ground of judicial decision on one or 
more occasions, will be again acted upon by the tribunals 
whenever occasion arises, the rule may be said to have be- 
come a rule of law. It may have existed previously as a 
rule of custom, or a rule of a foreign system of law, but 
its adoption by the tribunals gives it a new and different 
character, and causes it to take its place amongst the laws 
of the land. 

^ Judicial deciflions are usually spoken of in the text-books (see the 
chapter in Blackstone, voL i. Of the Laws of England) not as the sooive 
of laws, but as eyidence of a preexisting law. The examination of this 
TieWy which would at the present day have few theoretical supporters, 
though its practical influence is still oonsiderable, would occupy too mu<d& 
space. The reader is therefore referred to the lectures of Mr. AusUa 
mentioned aboye. 
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It is not necessary here to inquire whether this analysis of CHAP. II. 
jndiciary law is applicable in equal degree to all systems 
of law. It appears at all events to afford a sufficiently ac* 
curate, description of the main process by which in our own 
country law customary has been transmuted into law posi- 
tive. The early date at which this process began^ and the 
rapid and effective mode in which the concentrated action 
of the courts was brought to bear so as to create a uniform 
body of law, may be traced in the extracts from Olanvill and 
Bracton given in this and the next chapter. 

As has been said above, positive law properly so called does 
not arise until a community has progressed sufficiently to 
have attained to settled legislative and judicial institutions. 
Accordingly in our own country we find the first existence 
of a body of law properly so called, as opposed to a floating 
mass of custom, contemporaneous with the completion of the 
political organisation. The reign of Henry II is the starting- 
point of the history of modem English law, as well as of the 
modem English constitution. 

Of the two sources of law above noticed, direct or proper 
legislation, and indirect or judicial legislation, the field of 
direct legislation, or of Statute Law, is as yet very limited. 
There are however various important legislative acts during 
this reign. But with the exception of the great changes 
made in the procedure of the tribunals, especially in the 
institution of the grand assize and recognitions ^, they have 
little bearing on the law relating to land. 

It is to the organisation of the judicial institutions of the 
country that the rapid development of the Common Law' 

* See exiracte from GUzitUI, below, $ $ 9 and g, 

' The expression Common Law will henoeforward be frequently employed. 
li must be borne in mind that the expression is used (i) in opposition to 
Statute Law, (9) in opposition to Equity, (3) in opposition to GiTil or 
Boman Law. The Common Law is (x) that portion of the present or 
former law of the land which does not rest on Statute ; the judicial 
decisions of the Courts of Common Law, the King's Bench, Common 
Fleas, Exchequer, as they existed up to November i, 1875, when the new 
arrangement and consolidation of the Courts by the Judicature Acts 1873 
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CHAP. II. relating to land which took place in the interval between 

the beginning 'of the reign of Henry II and the end of that 

of Henry III is owing. It has been seen, in the preceding 
chapter, that in the yarious manors the manor court had 
jurisdiction over questions arising within the manor. But 
supreme over all was the King's Court (Curia Regis), which 
partook of the character of the supreme Court Baron, and 
was also the chief national legislative and judicial institution 
of the country^. The kiug, in his combined capacity of 
sovereign of the nation and lord paramount of all the land, 
asserted his right to adjudicate by himself or his representa- 

* tives' upon. all questions relating to the freehold, and to 

control the local jurisdictions of the lords of the manors. 
The jurisdiction of the royal or central court was exercised 
partly at Westminster or elsewhere, where the king^s court 
happened to be in attendance upon the king^s person, partly 
by the org^anisation of itinera or progresses by members of 
the Curia Regis for judicial and other purposes throughout 
the country *. 

Thus there came into existence regular judicial institutions 
with all their concomitants. The practice of recording de- 
cisions^ given by men who became in fact professional judges^ 

and 1875 took effect, are according to Blackstone the evidence, according 
to Austin the source, of the Common Law. (a) In its second sense, Com- 
mon Law is that portion of the law which was administered in the former 
Common Law tribunals, and thus is opposed to Equity, or the law ad- 
ministered by the Court of Chancery before Nov. i, 1875, and to the la^w 
administered tn the Ecclesiastical tribunals and their successors (the Courts 
of Probate and Divorce), and the Court of Admiralty, which also on Nov. 
I, 1875, ceased to have a separate existence, and were succeeded by the 
Probate Division of the High Court of Justice. (3) When opposed to 
Civil or Roman Law, Common Law includes Equity. 

^ As to the Curia Begis, its composition and relation to the Council, see 
Stubbs, Select Charters, p. aa ; and for the formation of a regular Supreme 
Court of Justice by Henry II, see the extract ftx»m Benedictus Abbas (L 
307 '^ in Stubbs, ib. p. 131, and see Const Hist. i. pp. 598-604. 

' See the form of writ given below, % a. 

* See, for an account of the history of these circuits, Stubbs, Select 
Charters, p. 141, and Const. Hist. i. p. 604. 

* The Botuli Curiae Begis, the earliest law reports at present printed, 
begin in the sixth ^ear of the reign of Richard I. 
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the discussion and sifting of points of law, the desire to attain CHAP. II. 
to uniformity of legal rules throughout the country, are all 
chanicteristic of the time of Henry II. 

Amongst the causes of the rapid development of the 
Common Law as a system should be taken into accoimt 
the powerful effect upon men's imagination of the Roman 
Law ^. There can be little question that acquaintance with 
a mature system of foreign law must have greatly accelerated 
the process of simplifying and systematising floating custom, 
and of bringing the body of native customary law into some 
resemblance to a regular corpus juris. The direct effect of the 
Boman Law upon the law of England is not however very 
conspicuous till the reign of Henry III, when its influence 
appears in almost every line of Bracton's great treatise. 

The connexion of the growth of the Common Law with the 
development of judicial institutions is strikingly exemplified 
in the treatise of Glanvill, who was Chief Justiciar for the 
last nine years of this reign. The object of this work is 
the exposition of the practice of the King's Court. It deals 
principally with procedure or the mode of enforcing legal 
rights, but incidentally also with the rights themselves. In 
the county courts held before the sheriff, and in the courts 
of the lords of the manors, so great was the variety of the 
customs which were observed and enforced, that Glanvill 
declines to attempt any statement of them'. But in the 
reign of Henry II the principle had become firmly established 
that the king or his justices had cognizance of every suit 
relating to land* No plea relating to the freehold could 
be held unless the proceeding was commenced by writ or 
precept issuing from the king under the great seal. Directly 
or indirectly, means were provided for bring^g the suit 

1 In this country the growth of the study of the Boman Law is marked 
by the leetures of Vaeariua in Oxford, a.d. 1149. From this time forward 
the study of the Civil and Canon Law progressed rapidly, without at first 
coming into collision, as was afterwards the case, with the Common 
Law. 

* See Glanvill, lib. zii. cap. 6^ and lib. xiv. cap. 8. 

F 2 
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CHAP. II. before the representatiyes of the king ^, and thus the au- 
thority of the royal court was felt throughout the length and 
breadth of the land; the rules which the Curia Regis 
observed became the general law of the land. In some 
localities customs still prevailed which were sufficiently strong 
to be adopted as local laws. Thus in Kent, in many boroughs, 
notably in London and York^ local customs obtained the force 
of laws which differed in some respects^ especially as to the 
mode of devolution of lands ab intestate and power of dis- 
position by will, from the general law of the land. The 
tendency however of the action of the Curia Regis^ subject 
to these and other important^ exceptions^ was to establish 
a uniform system of law and to override local custom. 

The treatise of Glanvill being principally upon procedure, 
the rights recog^nised and enforced by the Curia B^is are 
only incidentally noticed. The following extracts will how- 
ever be found to throw light on some of the most important 
points in the early law of land. 

Extracts from Olanvill. 

§ I. Customary and Pontive Law. 

The following extract from Olanvill^s preface illustrates the 
transition above indicated from customary law to positive law 
properly so called, and the introduction of the allusion to 
Roman Law seems to show how powerful an influence the 
conception of a systematic body of written law had upon the 
writer's mind. 

Qlaittill. Dt Legifms et Consueiudinibtu Regm AngUae. 

Regiam potestatem non solum armis contra rebelles et gentes 
sibi regnoque insurgentes oportet esse decoratam, sed et legibos 
ad subditoB et popolos pacifies regendos decet esse oraatam. . . . 
Cam tantae aequitatis sit suae celsitudinis curia, ut in ea nullus 
judicum tam attritae frontis, tam temerariae eit praesumptionisy 
qui a justitiae tramite aliquatenus audeat declinare, aut veritati 

' See below, § 9. 
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uHatenns praesamat contraire. Ibi enim pauperem non opprunit CHAP. II. 
adyersarii potentia, nee a limitibuB judiciorum propellit quemqaam fi 1. 

amioonun favor aut gratia. Legibus namque regni et consuetudi- 

nibos de ratione introductis et diu obtentis, et, quod laudabiliufi 
est, talium yirorom, licet subditorum, Bex noster non dedignatur 
consiUo, quoB morom gravitate, peritia juris et Regni consuetudi- 
nibuB, suae sapientiae et eloquentiae praerogativa, aliis novit 
praecellere, et ad causas mediante justitia decidendas, et lites 
dirimendas, nunc seyerius nunc mitius agendo, prout viderint 
ezpedire, ipsis rerum argumentis comperit cum ratione promptissi- 
moB. Leges namque Anglicanas, licet non scriptas, leges appellari 
non yidetur absurdum, cum hoc ipsum lex sit quod principi placet 
et legis habet yigorem ^, eas scilicet quas super dubiis in consilio 
definiendis procerum quidem consilio, et principis accedente aucto- 
ritate, constat esse promulgatas. Si enim ob scripturae solummodo 
defectum leges minime censerentur, majoris procul dubio auctori- 
tatis robur ipsis legibus yideretur accommodare scriptura, quam 
vel decementis aequitas, yel ratio statuentis. Leges autem et 
jura regni scripto uniyersaliter concludi nostris temporibus omnino 
quidem impossibile est, cum propter scribentium ignorantiam, tum 
propter earum multitudinem confusam; yerum sunt quaedam in 
curia generalia et frequentius uaitata, quae scripto commendare 
non mihi yidetur praesumptuosum, sed et plerisque perutile, et ad 
adjuyandam memoriam admodum necessarium. Horum itaque 
particulam quandam in scripta redigere decreyi, stilo yulgari, et 
verbis curialibus utens ex industria, ad notitiam comparandam eis 
qui bujusmodi yulgaritate minus sint exercitati. 

Tbanslatiok. 

It is not only right and fitting that the authority of the king 
should be garnished with arms to oppose rebels and foreigners 
when they attack him and his kingdom, but that it should also be 
graced with laws, for the peaceful government of all people beneath 
his sway. . . . For such is the equity which marks the court 
of his Highness, that in that court no judge can wear a brow so 
brazen, or be so rash and presumptuous in his conduct as to venture 

^ See Just. Inst. i. a. 6. Glanvill is here defending the application of 
the term ' law ' to the body of customs which prevailed in England. He 
contends that at any rate that portion of the customs prevailing through- 
oat England, which have been recognised and acted upon by the king 
and his council, may legitimately be called ' laws,' and for this position 
the authority of the Institutes is referred to. As to the apparent re- 
laetance to use the term ^law,' see Stubbe, Const. Hist. i. p. 574, note i. 
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CHAP. II. to swerve in the slightest degree from the path of justice, or in any 
§ 1. way to act jcontrary to the truth. For there the poor man is not 

weighed down by the power of his adyersary, nor is anyone shut 

out from access to the judgment-seat by partiality or favour of 
private Mends. For regard is paid to the laws of the kingdom 
and the customs which have their origin in reason, and have long 
prevailed, and, what is still more worthy of praise, our King dis- 
dains not the advice of such men, subjects though they be, whom 
he knows to stand preeminent in character and in knowledge of the 
law and of the customs of the kingdom, and of the first rank in 
wisdom and eloquence ; whom also he finds to be most ready with 
the help of reason to decide suits, and to put an end to stiifes by 
the arm of justice, acting sometimes with strictness, sometimes 
with leniency, as they see to be expedient, according to the very 
truth of the matter before them. For though the laws of England 
are unwritten, it seems not unfitting to give them the name of 
laws, since law is nothing else than the pleasure of the chief of 
the state which has the force of a law. Such for instance are 
those laws which are recogni£ed as established, when doubtful 
points are resolved in council, by the advice of the great men 
with the sanction of the king's authority. For if merely for want 
of writing these resolutions were determined to be no laws, it 
would necessarily follow that the laws would owe their force and 
authority to writing rather than to the justice and reason of the 
authority by which they are laid down. Moreover it is altogether 
impossible that all the laws and customs of the kingdom should in 
our time be embodied in writing, partly because of the ignorance 
of scribes, partly because of the intricacy and number of the laws 
themselves ; but there are certain general matters in common use 
which, as it seems to me, it would not only not be presumptuous 
to set down in writing, but rather very useful to many persons, 
and indeed necessary in order to aid the remembrance of them. 
I have therefore determined to set down some portion of theee 
in writing, purposely using an ordinary style, and the language 
of every-day life ; in order to bring these matters to the know- 
ledge of those who have but little experience of ordinary legal 
affairs. 

§ a. Supremacy of Curia R^ in mailers relating to tie 

Freehold, 

The following passages illustrate what has been said above 
as to the concentration of jurisdiction relating to the freehold 
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in the hands of the Curia Begis^ and the consequent estabUsh- CHAP. II. 
ment of a uniform system of law. ^ ^' 

The fundamental rule^ now completely recognised^ which 
produced this result was that no one was bound to answer in 
the court of his lord concerning his freehold without the 
king's writ^. 

The writs given below (lib. i. cap. 6, lib. xii. cap. 3) constitute 
the appropriate mode of commencing that form of real ^ action 
called a writ of right. The object of this proceeding is to deter- 
mine a disputed right of property in the land, the question to be 
decided being — which of the two litigants has the greater right 
[majusjus Aabet) to the land in question. Opposed to the writ of 
right is, as will be seen later, the mode of remedy which only 
goes to decide which of the two has the right to the posses- 
sian of the land. A writ of right might before Magna Carta 
either be brought directly in the Curia Regis, in which case 
the writ is addressed to the sheriff, and is similar in form to 
other actions; or it might be commenced in the territorial 
court by writ from the king ; thence, if the court should be 
proved to have failed in doing right, the suit might be re- 
moved into the county court by precept of the sheriff, and 
from thence again by writ from the king into the Curia 
Regis. By an important provision of Magoa Carta the right 

^ See Maitland, Introduction to ' Select Pleas/ Selden Soc. vol. il. liv. 

' The distinction between real and personal actions is given by Bracton 
(lofl ; see Reeves, vol. i. 336). Real actions had for their object the as- 
seriion of the claimant's right to the possession or property of a freehold 
interest in land, and resulted in the recovery of the right. Personal 
actions usually had for their object the assertion of the right to damages 
for injuries to persons or to property, or for breaches of contract. Like 
many other distinctions in our law, this phraseology was borrowed from 
the Boman Law, and is derived from the distinction between actUmes in 
rem and adiones in personam. The Boman actio in rem had for its object the 
assertion of the right of property in anything which was the subject of 
property, whether moveable or immoveable. AcHones in personam had for 
their object the assertion of an obligation incumbent on a particular person 
to do or render something to the plaintiK The prominence of freehold 
interests in lands, as the subject-matter of rights, accounts for the narrower 
scope of 'real actions' in English Law. See further as to real actions 
below, $ 9. 
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CHAP. II. to issue the writ so as in the first instance to bring the suit 
^ ^' in the king's conrt was abandoned ^. After this enactment 
proceedings were instituted in the first instance in the branch 
of the Cnria Begis called after Magna Carta the Court of 
Common Pleas' only when the lord gave, or was supposed to 
have given^ license to the tenant to bring his action in that 
court \ or when the lord held no courts or when the tanant 
held directly of the kiug^. 

Lib. ziL c. 25. Praeterea sciendum quod secundum consue- 
tudines regni nemo tenetur respondere in curia domini sui de 
aliquo libero tenemento* suo sine praecepto* domini regis yel ejus 
capitalis justiciae \ 

Lib. i c. 5. Cum clamat quis domino regi aut ejus justiciis' 
de feodo ' aut de libero tenemento suo, si fuerit querela talis, quod 

^ Magna Carta (John) 0. 34 : — ' Breve qnod vocatur " praecipe " de 
cetero non fiat alicni de aliquo tenemento unde liber homo amittere poasit 
curiam suam.' 

* < Communia placita (suits between subject and subject) non sequantur 
curiam noetram, sed teneantur in aliquo loco certo.' (0. 17.) From this 
time forward the Court of Common Pleas had ezdusive jurisdiction in 
the case of all real actions. 

* This was expressed by the addition at the end of the writ of the words 
'Quia dominus remiait curiam suam/ This became in process of time a 
mere form. See Blackstone, iii. Appendix i, § 4. 

* See Blackstoue, iii. p. 195 ; fltzherbert, Natura Breyium, i. pp. x-5. 

' The word ' tenements ' now becomes the technical expression for free- 
hold interests in things immoTeable, considered as subjects of property, 
they being not ' owned,' but ' holden.' This word is however not confined 
to this class of interests, but is also applied to the class of rights called 
incorporeal hereditaments ; see below, Appendix to Fart I, $ i (7), (xx). 
For the technical meaning of ' lands,' ' tenements,' and * hereditaments!,' 
see Blackstone, ii. chap. 9. 

* The writ or precept addressed by the king to the sheriff or chief lord 
as the case might be. This was the regular mode of OOTunendng an action 
at law. 

^ As to the ofllce and functions of the chief justiciar, see Stubbe, Select 
Charters, pp. 16^ 17, and Const Hist. L p. 346. 

* As to the justices, see Stubbs, Select Charters, p. X7. 

* The word ' feodum ' has now lost its original sense of land granted to 
be held as a benefice opposed to land granted to be held alodiaUy ; see 
above, p. 39. No alodial land remained in England. Feodum or fee ia 
now always used in its secondary sense of ' an estate of inheritance ' (see 
p. 60), i. e. an interest in land descendible to heirs. (As to who ' heirs ' 
are, see below, § 6.) 
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debeat vel quod dominos rex yelit earn in curia sua deduci tunc is CHAP. II. 
qui queritur tale breve de summonitione habebit : — I 2. 

c. 6. Bex Yicecomiti^ salutem. Praecipe A. quod sine dila- 
tione reddat B. unam bidam ' terrae in villa * ilia unde idem B. 
queritur quod praedictus A. ei deforceat : et nisi fecerit, summone 
eum per bonos summonitores quod sit ibi coram me vel justiciariis 
meis in crastino post octabas clausi Faschae ^ apud locum ilium, 
ostensurus quare non fecerit. £t babeas ibi summonitores et boc 
breve. Teste Banulpbo de Glanvilla apud Clarendon '. 

Lib. xii. c. i. Praedicta quidem placita de recto' directe et ab 
initio veniunt in curia domini regis, et ibi, ut dictum est, dedu- 
cuntur et terminantur. Quandoque etiam licet ab initio non 
veniant in curia domini regis qoaedam placita de recto, veniunt 
tamen per translationem, ubi curiae diversorum dominorum pro- 
bantur de recto defecisse : tunc enim mediante comitatu ^ possunt 
a comitatu, ex diversis causis quae superius expositae sunt, ad 
capitalem curiam domini regis transferri K 

^ Ab to the office of the sherifl^ see Stubbs, Select Charters, pp. 9, 14, aa, 
and for the history of the term vicecomes see Const. Hist. i. a6gy note i. 

' As to the hide, see above,, p. 8, note z. 

' The writ specifies the district in which the lands are situate. As to 
the villa, see above, p. 44, note 3. 

* See Spelman, Glossary, s. v. Clausimi. 

' The mode of trial of a writ of right forms the subject of the remainder 
of the first and second book of GlanvilL His aecomit, though very curious 
in reference to the history of the law of procedure, has no bearing on that 
of the law of land. The cause, when ripe for trial, was decided either by 
the duel, or, under the great improvement of the law effected by an 
ordinance of Henry II, of which we only hear in Glanvill, by the grand 
assize ; that is, by the verdict of twelve milites of the neighbourhood, 
chosen by four other milites summoned by the sheriff for the purpose. 

* Placita de recto, ' suits concerning the (freehold) right to lands ' ; 
' writs of right.' 

'' For county courts held before the sheriff, see Stubbs, Const. Hist. i. 
pp. "4, 393, etc 

' The writ by which the cause was removed into the county court was 
called the writ of tott— that by which it was removed from the county court 
into the curia regis, the writ of pone ; see specimens in Blackstone, iii. 
App. z. Bracton, foil. 339-333, gives an elaborate account of the grounds 
and mode of transfer of the writ of right from the court baron to the 
county court, and frozn the county court to the curia regis. This transfer 
must have been very common from the earliest times, and it became in 
process of time a matter of course, the grounds alleged in the writs of toii 
and pone being merely fictitious. 
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CHAP. II. c. 2. Cam quis itaque clamet aliquod libenim tenementum vel 
§ 2. Bervitium tenendum de alio per liberum servitiom, non poterit 
inde trahere tenentem in placitum sine brevi domini regis yel ejus 
justiciarom ; habebit ergo ad dominom snum, de quo idem clamat 
tenere, breve de recto. Quod, si placitum fuerit de terra, tale 
erit : — 

c. 3. Rex Ck)miti W, salutem. Praecipio tibi quod sine dilatione 
teneas plenum rectum N. de decem carucatis terrae in Middleton, 
quas clamat tenere de te per liberum servitium feodi unius militis ' 
pro omni servitio, vel per liberum servitium centum solidorum per 
annum pro omni servitio^, vel per liberum servitium unde duo- 
decim carucatae terrae £Etciunt feodum unius militis pro omni 
servitio ', vel quas clamat pertinere ad liberum tenementum suum 
quod de te tenet in eadem villa, vel in Mortune, per liberum ser- 
vitium, etc. vel per servitium, etc. vel quas clamat tenere de te de 
libero maritagio ^ M. matris suae, vel in liberum burgagium *, vel 
in liberam eleemosynam ', vel per liberum servitium eundi tecum 
in exercitum domini regis cum duobus equis ad custum suum pro 
omni servitio, vel per liberum servitium inveniendi tibi unum 
arbelastarium in exercitum domini regis per quadraginta dies pro 
omni servitio, quas R. filius W. ei deforciat. Et nisi feceris, Vice- 
comes de. Noi*thamptone faciat, ne amplius inde clamorem audiam 
pro defectu justiciae. 

c. 6. Solent autem placita ista in curiis dominorum, vel eorom 
qui loco dominorum habentur, deduci, secundum rationabiles con- 
suetudines ipsarum curiarum ; quae tot et tam variae sunt, ut in 
scriptum de facili reduci non possunt. 

^ See above, p. 61, note 3. 

' It became at thia time very common to commute services due for the 
land for a money payment. This would not affect the tenure of the lands. 
Whether the tenure was by knight-service or in socage would still depend 
on the nature of the services in respect of which the commutation was 
paid. 

' The language here, which is the common form, seems to point to the 
process of composition for the general burden of militaxy service by 
burdening some lands specially with the service to the freedom of the 
others, and thus constituting knights' fees. See above, p. 40. 

* As to ^ frank marriage,' see below, § 7 note. 

' As to burgage tenure, see above, p. 48, and Littleton, lib. ii, c. zo. 
|§ i6a->Z7i. 

* As to libera eleemosyna, see above, p. 38, and Littleton, lib. iL c. 6. 

SI 133-143. 
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Trakslatiok. chap. II. 

t 2. 

Book xii. chap. 25. Further it is to be observed that according 1 

to the cujstoms of the kingdom no one is bound to answer in the 
court of his lord concerning any free tenement of his without the 
writ of our lord the king or his chief justiciar. 

Book i. chap. 5. When anyone complains to the king or his 
justices concerning a fee or any freehold tenement of his, if the 
complaint be of such a character as that it ought to be brought, 
or if our lord the king desires that it should be brought in his 
own court, then the complainant shall have a writ of summons 
as follows : — 

Chap. 6. The king to the sheriff greeting. Command A. that 
without delay he restore to B. one hide of land in such a township 
from which the said B. complains that the aforesaid A. is keeping 
him out by force, and if he doth it not, summon him by good 
summoners to be in such a place before me or my justices on the 
morrow after the octave of Easter to show cause wherefore he hath 
not done it. And haye there the summoners and this writ. 
Witness Ranulph de Olanyille at Clarendon. 

Book xii. chap. i. The above-mentioned writs of right are brought 
directly and in the first iu stance in the court of our lord the king, 
and there, as has been said, they are proceeded with and deter- 
mined. Sometimes also, although certain pleas of right are not in 
the first instance brought in the court of our lord the king, they 
come thither by transfer, when the courts of the different lords are 
proved to have failed in doing justice; for then through the 
medium of the county court they may be removed into the chief 
court of our lord the king on the various grounds which have been 
explained above. 

Chap. 2. When therefore anyone claims to hold of another by 
free service any freehold tenement, or claims any service, he cannot 
force the tenant into suit concerning such a matter without the 
writ of our lord the king or his justices, he shall have therefore a 
writ of right directed to the lord of whom he claims to hold. If the 
suit be concerning land the writ will be in the following terms : — 

Chap. 3. The king to Earl W. greeting. I command thee that 
without delay thou shouldest do full right to N. concerning ten 
plough-lands in Middleton, which he claims to hold of thee by the 
free service of one knight's fee in Hen of all other service, or by the 
free service of one hundred shillings by the year in lieu of all other 
service, or by the free service of the union of twelve plough-lands 
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CHAP. II. to constitute one knight's fee in lieu of all other service, or which 
^ ^* he claims to helong to his free tenement which he holds of thee in 
the same township, or in Mortune by the free service, etc. or by the 
service, etc. or which he claims to hold of thee as part of the land 
given in frank-marriage on the marriage of M. his mother, or in 
free burgage, or in free alms, or by the free service of going with 
thee to the army of our lord the king with two horses at his own 
cost in lieu of all service, or by the free service of finding for thee 
one cross-bowman for the army of our lord the king for forty days 
for all service, from which lands R. the son of W. is keeping him 
out by force. And if thou dost it not, let the sheriff of North- 
ampton do it, that I may hear no more complaint concerning that 
matter of failure of justice. 

Chap. 6. Further these suits are conducted in the courts of the 
lords or of their substitutes according to the reasonable customs of 
the various courts, which are so numerous and so different that 
they cannot easily be described in writing. 

§ 3, Relation cf Lord and Free Tenant. 

The following passages state the substance of the law as to 
the relation between the lord and his freehold tenant and their 
mutual rights and duties. This branch of the law is treated 
more elaborately by Braeton, but the outline here traced by 
Olanvill remains substantially unaltered. 

The tie which created the relation of lord and tenant, at all 
events tenant by military service^ was homage^ Bracton ^, bor* 
rowing from the definition of olligatio by the Roman lawyers ', 
defines homage as ^jurU vinculum quo guig astringitur ad toar- 
rantizandum^ drfendendum^ et acquietandum tenentem 9uum in 
seiiina versus omnes per certum servitium in donatione nomi^ 
natum et expressum ; et etiam vice versa quo tenens re obligatur 
et astringitur ad fidem domino sua servandam et servitium 
debitum faciendum * In the same passage Bracton gives a more 
detailed statement of the consequences of homage^ the obliga- 
tion it imposes on lord and tenant, and the modes by which 
the tie may be dissolved ^ This however belongs so entirely 

* Fol. 78 b. ' See Institates of Justmian, iii. 13. 

' See Reeves, i. pp. 3x0 31a. 
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to the obsolete portion of our law that it is needless to pursue CHAP. ii. 
the subject into further detail. If by any means^ such as ^ ^' 
escheat for felony, or failure of heirs \ or repudiation of his 
duties as lord, the tie was dissolved as between the tenant and 
his immediate lord, the intermediate seignory was as it were 
taken away, and the relation of lord and tenant arose between 
the tenant and the superior lord of whom the intermediate 
lord himself had held. The superior lord could not in this 
case refuse to accept the homage of the tenant, who, as Bracton 
more than once says, had all along been ^ tenens suus^ quamvis 
per medium* In the same way, if the tenant alienated the 
whole of his land the alienee would be tenant of the lord of 
whom the land had been held, and he would be compelled to 
receive the homage of the alienee. 

Lib. ix. c. I. Praedictis restat continuandum de homagiis 
faciendis et releviis recipiendis. Hortuo siquidem patre vel alio 
quoconque alicujus anteceseore, tenetur dominus feodi ab initio 
recipere homagium recti haeredis, sive fuerit infra aetatem haeres 
ipse, sive plenam habuerit aetatem, dummodo masculus sit. Feminae 
enim nullum homagium facere possunt de jure \ licet plerumque 
fidelitatem' dominis suis praestare soleant. Yerontamen si fuerint 
maritatae, mariti earum homagium dominis suis de feodo illarum 
&cere debent. Ita dice si feoda ilia homagium debeant. Sin 
autem haeres masculus fuerit et minor, nuUam de jure vel de ipso 
haerede vel de tenemento suo habere debet custodiam dominus 
feodi, donee ipsius haeredis receperit homagium; quia generaliter 
vemm est quod nullum servitium sive relevium sive alind potest 
quis ab haerede, sive fuerit major sive minor, exigere, donee ipsius 

^ See below, § 4. 

' This seems to have been changed in later times. Littleton speaks of 
a woman doing homage ; lib. ii. c. i. § 87. 

' * Fealty is the same that fldeiitas is in Latin. And when a freeholder 
doth fealty to his lord he shall hold his right hand upon a book and shall 
say thus : Know ye this, my lord, that I shaU be fiiithful and true unto 
you, and faith to you shaU bear for the lands which I claim to hold of 
you, and that I shaU lawfully do to you the customs and serrices which I 
ought to do, at the terms assigned, so help me God and his Saints. And 
he shaU kiss the book. But he shall not kneel when he maketh his fealty, 
nor make such humble reverence as is aforesaid in homage.' — Littleton, 
Coke's translation, lib. ii c. a. § 91. 
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CHAP. U. haeredis receperit homaginm de tenemento unde servitiom habere 
$ 3* clamat. Potest autem quia plura bomagia diversLs dominis £Bu;ere 
de feodis diyersis diversomm dominorum. Sed unum eomm oportet 
esse predpuum, et cum ligeancia factum ; ill! scilicet domino fad- 
endum, a quo tenet suum capitale tenementum is qui bomagium 
facere debet. Fieri autem debet bomagium sub bac forma, scilicet 
ut is qui bomagium facere debet, ita fiat bomo domini sui, quod 
fidem illi portet de illo tenemento unde bomagium suum praestat^ 
et quod ejus in omnibus terrenum bonorem servet, salva fide debita 
domino regi et baeredibus suis^. Ex boc liquet quod vassallus 
non potest dominum suum infestire, salva fide bomagii sui, nisi 
forte se defendendo, vel nisi ex praecepto principis cum eo iverit 
contra dominum suum in exercitum ^. Et generaliter nibil de jure 
facere potest quis salva fide bomagii quod vertat ad exbaeredati- 
onem domini sui vel ad dedecus corporis sui. Si quis ergo plura 
bomagia pro diversis feodis suis fecerit diversis dominis qui se 
inyicem infestent; si capitalis dominus ejus ei praeceperit quod 
secum in propria persona sua eat contra alium dominum suum, 
oportet eum ejus pi*aecepto in boc obtemperare, salvo tamen ser- 
vitio alterius domini de feodo quod de eo tenet. Patet itaque ex 
praedictis, quod si quis aliquid ad exbaeredationem domini sui 
fecerit, et super boc convictus fuerit, feodum quod de eo tenet de 
jure amittet et baeredes ejus. Idem quoque erit si manus violentas 
quis in dominum suum injecerit eum laedendo vel atroci injuria 
afficiendo, et boc fuerit in curia versus eum legitime comprobatum. 
Sed utrum in curia domini sui teneatur quis se defendere versus 
dominum suum de talibus objectis, quaero; et utrum dominus 
suus possit eum ad id faciendum distringere per considerationem 
curiae suae ' sine praecepto domini regis vel ejus justidarum, vel 
sine brevi domini regis vel ejus capitalis justiciae. Et quidem de 
jure poterit quis bominem suum per judicium curiae suae deducere 

et distringere ad curiam suam venire. 

****** 

Sin autem non poterit quis tenentes suos justiciare, tunc demum 
ad curiae refugium erit necessarium decurrere. Potest autem 
bomo liber masculus bomagium facere, tam is qui aetatem babet, 
quam is qui infra aetatem est, tam clericus quam laicus. Episcopi 

^ Compare the form of homage given in Littleton, lib. ii. e. i. § 8s The 
ceremony was public, in the coart of the county or hundred or in the court 
baron, so that the lord might have witnesses of the fact. 

' See above, p. 36. 

' The technical expression for the judgment of a court, which begins 
'Therefore it is considered,' &c 
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yero consecrati Lomagium facere non solent domino regi etiam de CHAP. II. 
baroDUB suis. Sed fidelitatem cum juramentis interpositis ipsi § 3. 
praestare solent Elect! vero in episcopos ante consecrationem 
Buam homagia sua facere solent. 

Tbanslation. 

It remains to add to what has been said above something con- 
cerning the doing of homage and the taking of reliefs. So soon as 
the father or other ancestor is dead, the lord of the fee is bound in 
the first instance to receive the homage of the lawful heir, whether 
the heir be under age or whether he have attained full age, pro- 
vided he be a male. For no woman can by law do any homage, 
although generally they are accustomed to render fealty to their 
lords. But if they are married their husbands ought to do homage 
to their lord for the fees of their wives. I mean if homage is due 
in respect of those fees. But if the heir be a male and under age, 
no wardship either of the person or of the lands of the heir is due 
to the lord until he has received the homage of the heir ; because 
it is true as a general rule that no one can claim from the heir, 
whether he be of full age or under age, any service or relief or 
anything else until he has received the homage of the heir for the 
tenement in respect of which he claims the service. Further 
a tenant may do several homages to different lords for their 
different tenements respectively. But one of those homages ought 
to be the principal, and accompanied by allegiance. This should 
be rendered to that lord of whom the tenant holds his principal 
tenement. Now homage ought to be rendered in this form, that he 
from whom homage is due will become the man of his lord, so 
that he will govern himself faithfully as regards that tenement in 
respect of which he is rendering homage, and that in all respects 
he will preserve the honour of his lands, always excepting the 
fedth due to our lord the king and his heirs. From this it is clear 
that the vassal cannot wage war on his lord without violating his 
homage, except perhaps in self-defence, or except where at the 
<sonajnand of the king he goes with him as a member of his anny 
against his lord. And in general no one can lawfully or without 
violating his homage do anything which may tend to the disherison 
of his lord or the dishonouring of his person. If therefore anyone 
has rendered several homages in respect of different tenements of his 
to different lords who are hostile to each other, if his chief lord 
has commanded him to attend him in his own person in fighting 
against some other lord of his, he must obey his lord's command in 
this matter, without prejudice to the services due to the other lord 
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CHAP. II. for the fee which he holds of him. It is manifest therefore from what 
§ 8. has heen said that if anyone has done anything tending towards 
the disherison of his lord, and is convicted of so doing, he and 
his heirs will according to law lose the tenement which he holds of 
that lord. The same will also he the case if a tenant lays violent 
hands on his lord, doing him hnrt or grievous injury, and this he 
proved against him in court according to law. But whether a 
tenant is hound to defend himself in the court of his lord against 
accusations of this kind I douht ; also whether his lord can distrain 
him so to do hy the judgment of his court without the writ of our 
lord the king or his chief justice. And indeed by law a lord may 
by the judgment of his court compel his man to appear and distrain 
him to come to his court. 

****** 

But if a lord may not administer justice to his own tenants, it will 
be necessary to have recourse to the protection of the royal court. 

Moreover every free male tenant can do homage as well he who 
is under age as he who is of full age, whether he be in orders or a 
layman. Bishops however after consecration do not do homage to 
our lord the king even in respect of their baronies. But it is 
usual for them to take the oaths of fealty. However it is usual for 
bishops-elect) before their consecration, to render homage. 

§ 4. Feudal Jneidents. 

The following extracts detail the various incidental rights 
and duties appertaining to the relation of lord and tenant as 
they existed in Glanvill's time. 

(i) Reliefs, Aids. 

Lib. iz. c. 4. Mutua quidem debet esse dominii et homagii 
fidelitatis connexio, ita quod quantum homo debet domino ex 
homagio, tantum illi debet dominus ex dominio praeter solam 
reverentiam. Unde si aliquis alicui donaverit aliquod tenemen- 
tum pro servitio et homagio suo, quod postea alius versos eum 
diracionaverit, tenebitur quidem dominus tenementum id ei war- 
rantizare ^ vel competens escambium ei reddere. Secus est tamen 

^ The doctrine of warranty was based upon one of the most primitive of 
the rules of early Teutonic law. When a person had been wrongfully 
deprived of a portion of his property — ^a slave, a horse, or an ox — and 
found it in the possession of another, the true owner could of course dalm 
that which was his own. If the person having the thing in his posoessioii 
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de eo qui de alio tenet feodum suum sicut haereditatem suam, et CHAP. II. 
uude fecerit homagium ; quia licet is terrain illam amittat, non § ^ (i)- 
tenebitur ei dominus ad escambium. Mortuo vero patre vel ante- 
cessore alicujuB ut praedictum est, et baerede relicto qui infra 
aetatem sit, nullum jus babet dominus feodi in custodia haeredis 
vel baereditatis, nisi prius recepto bomagio haeredis. Recepto 
Tero bomagio, in custodia ipsius domini remanebit baeres ipse cum 
baereditate sua sub forma praedicta, donee plenam babuerit aeta- 
tem. Tandem vero eodem ad aetatem perveniente et facta ei 
baereditatis restitutione, quietus erit a relevio ^ ratione custodiae. 
Mulier yero baeres alicujus relicta, sive plenam babuerit aetatem, 
sive infra aetatem fuerit, in custodia domini sui remanebit, donee 
de consilio domini sui maritetur '. Yerum si infra aetatem fuerit, 
quando dominus suus in custodiam illam receperit, tunc, ipsa 
maritata, quieta erit baereditas ilia a relevio, quantum ad se et 

had bought it from a third person, he could vouch the third person to 
warranty, that is, call upon him to defend the title to the chattel, and, if 
the superior title were established, to make recompense to the evicted 
poBsesBor. If the warranty Was not accepted, the person vouching to 
warranty must establish that he purchased from the person vouched (and 
for this purpose the Anglo-Saxon laws contain elaboitite provisions as to 
the necessity of a purchaser providing witnesses of the purchase), and the 
identity of the thing purchased with that claimed. (See Laws of Hlothaers 
and Edric, 7, 16, Thorpe, Ancient Laws and Institutes, fol. ed., pp. 13, 14 ; 
Laws of Ine, 75, Thorpe, p. 65.) The person vouched to warranty might 
in his turn vouch a second person, and the second vouchee a third, but 
no further vouching was permitted. (See Leg. Long. lib. a. tit. a8. 1. 5, 
Ganciani, i. p. 332 ; Laws of Ethelred, 8, 9, Thorpe, p. 193.) Upon the 
acceptance of the warrantor the suit as to the title to the chattel proceeded 
between the claimant and the warrantor, and if the claimant was success- " 
fill he recovered the chattel, and the waiTantor was bound to recompense 
hlfl vendee. If at the time of the claim the vouchee were dead, the 
possessor of the thing claimed could ' vouch the tomb ' of the vendor, and 
follow his property wherever it were for the purpose of obtaining a 
recompense. (Laws of Ine, 53, Thorpe, 59 ; and see Alfred and Guthrum's 
Peace, art. 4, ib. p. 67 ; Laws of King Edward, ib. p. 68 ; and see the form 
of oath to be taken by the claimant and the innocent purchaser, ib. p. 76.) 
In the development of the English law of land the doctrine of warranty 
was applied mainly to the obligation on the part of the donor of land and 
his heirs to defend the estate of the donee and his heirs. The primitive 
rules of law formed the basis of doctrines of the greatest complication and 
technicality, which, as will be seen later, received a most important 
practical application in affording facilities for the conversion of an estate 
* tail ' into an estate in fee simple. See below. Chap. V. § a. 

^ As to relief, see above, p. 40. 

' As to the right of marriage, see above, p. 4a. 

a 
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CHAP. II. quantom ad Yirum sunm. Sin autem habuerit aetatem eo tem- 
§ 4 (i). pore, licet aliquamdiu in custodia domini sui remaneat antequam 
maritetur, releyium tamen dabit maritos suus qui illam in uxorem 
duxerit. Semel autem praestitum relevium a marito alicujus 
mulieris, utnunque, scilicet tarn maritum quam uxorem, tota yita 
Eua de releyio ipsius haereditatis acquietabit. Quia nee mulier 
ipsa nee aecundus maritus suus, si secundo nupserit praemorfeuo 
viro Buo, nee primus maritus suus praemortua uxore sua, terram 
illam iterum releviabit. Cum autem haeres masculus et notus 
haeres aetatem habens relinquatur, in sua haereditate se tenebit, 
ut supra dictum est, etiam invito domino ; dum tamen domino suo, 
sicut tenetur, suum offerat homagium coram probis hominibus, et 
suum rationabile relevium. Dicitur autem rationabile relevium 
alicujus, juxta consuetudinem regni de feodo unius militis, centum 
Bolidi; de socagio vero quantum valet census illius socagii per 
unum annum ; de baroniis vero nihil certum statutum est, quia 
juxta voluntatem et misericordiam domini regis solent baroniae 
capitales de releviis suis domino regi satisfacere ^. Idem est de 
seijanteriis. Si vero dominus ipse nee homagium, nee rationabile 
relevium ipsius haeredis velit recipere, tunc relevium ipsum salvo 
custodiat, et per probos homines id saepius domino suo offerat. 
Qui si nullatenus id recipere voluerit, tunc haeres ipse de domino 
suo domino regi vel ejus justiciis conqueratur, et tale breve inde 
habebit: — 

c. 5. Rex vicecomiti salutem. Praecipe N. quod juste et sine 
dilatione recipiat homagium et rationabile relevium R de libero 
tenemento quod tenet in ilia villa, et quod de eo tenere clamat ; 
et nisi fecerit, summone eum per bonos summonitores quod sit 
coram^ me vel justiciis meis eo die ostensurus quare non feoerit. 

c. 8. Postquam vero convenerit inter dominum et haeredem 
tenentis sui de rationabili relevio dando et recipiendo, poteiit 
idem haeres rationabilia auxilia* de hominibus suis inde exigere, 
ita tamen moderate secundum quantitatem feodorum suorum et 
secundum £ftcultates, ne nimis gravari inde videantur, vel sunm 

* Compare the charter of Henry I, cs. 3, Stubbs, Select Charten, p. loou 
'Si quia baronum, comitum meorum aive aliorum qui de me tenent, mortaua 
fuerit, haeres suus non redimet terram suam sicut faciebat tempore fratris 
mei, sed justa et legitima relevatione relevabit earn. Similiter et homines 
baronum meorum justa et legitima relevatione relevabunt tonaa suaa de 
dominis suis.* The amount of relief payable by a baron was fixed by 
Magna Carta, o. a. See Chapter III. § x. 

' As to aids, see above, p. 41. 
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contenementum amittere. Nihil autem certain ^ statutum est de CHAP. II. 
hujusmodi auxiliis dandis vel exigendis, nisi ut praedicta forma M (i)* 
inviolabiliter observetur. Sunt praeterea alii casus in quibus 
licet dominis auxilia similia, sed sub forma praescripta, exigere ab 
hominibus suis : veluti si filius et haeres suus miles fiat, vel si 
primogenitam filiam suam maritaverit. Utrum vero ad guerram 
Boam manutenendam possint domini hujusmodi auxilia exigere, 
quaeix)'. Obtinet autem quod non possunt ad id tenentes di- 
stringere de jure, nisi quatenus facere velint. Possunt autem 
domini tenentes suos ad hujusmodi rationabilia auxilia reddenda 
etiam suo jure, sine praecepto domini regis vel ejus capitalis 
justiciae, per judicium curiae suae distringere per catalla quae in 
ipsis feodis invenerint, vel per ipsa feoda si opus fuerit ; ita tamen 
quod ipsi tenentes inde deducantur juBte secundum considerati- 
onem curiae suae et consuetudinem rationabilem. Si ergo ad 
hujusmodi auxilia rationabilia reddenda posset aliquis dominus 
tenentes suos ita distringere, multo fortius districtionem eo modo 
licite poterit facere pro ipso relevio suo, vel pro necessario servitio 
suo de feodo suo sibi debito. Yerum si dominus potens non fuerit 
tenentem suum pro servitiis suis vel consuetudinibus justiciare; 
tunc decurrendum erit ei ad auxilium regis vel capitalis justiciae, 
et tale breve inde habebit : — 

c. 9. Rex Yicecomiti salutem. Praecipio tibi quod justicies ' N. 
quod juste et sine dilatione fiaciat R. consuetudines et recta servitia 
quae ei &cere debet de tenemento suo quod de eo tenet in ilia 
villa, sicut rationabiliter monstrare poterit eum sibi deberi, ne 
oporteat eum amplius inde conqueri pro defectu recti. 

• 

Tbanslation. 

Book ix. c. 4. The tie of fealty between lord and vassal Dught 
to be mutual so that the obligation of the vassal towards the lord 
by reason of homage should correspond with the obligations of the 
lord towards the vassal by reason of his lordship — except only as 
regards personal reverence. Hence if one has made a grant to 
a person of a tenement in return for his service and homage, 
to which tenement a third person has subsequently established an 
adverse right, the lord will be bound to warrant that tenement to 
his grantee, or to provide him with an equivalent recompense. It 
18 otherwise in the case of a person who has inherited the fee 

^ See Magna Carta (John), e. la ; below, Chap. lIL § 5. 

' See above, p. 35, and below, Chap. III. § zz. 

' A writ of jiisticies was in the nature of a special commission to the 
fiheriil^ giving him authority to adjudicate in the particular case in the 
comity eourt. 

G 2 
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CHAP. II. which he holds of another, and for which he has done homage ; 
M (i)- because although he lose that land, his lord will not be bound 
■"^ to provide him with a recompense. Now in the case before men- 
tioned, after the death of the father or ancestor of any one, where 
there is an heir suryiving who is under age, the lord of the fee has 
no right to the custody of the person or land of the heir unless he 
has first received the homage of the heir. But after he has received 
the homage, the heir himself and the inheritance will remain in the 
wardship of the lord in the manner above-mentioned until the heir 
attains full age. When however he has attained full age and has 
obtained restitution of the inheritance he will be free from relief 
by reason of the wardship. A female however, who is left an 
heiress, whether she be of full age or whether she be under age, 
will remain in wardship to her lord until she marries by her lord's 
advice. But if she be under age when her lord obtains the ward- 
ship, then when she is married that inheritance shall be free from 
relief, as far as relates to the woman and her husband. But if at 
the commencement of the wardship she be of full age, although 
she may remain for some length of time under the guardianship of 
her lord before she is married, nevertheless her husband on his 
marriage shall give a relief. But a relief once paid by the husband 
of any woman shall for the whole of their lives free them both 
from any further relief. Neither the woman herself nor her 
second husband, if her first husband should die and she should 
mairy again, nor her first husband if she should die before 
him, shall pay a relief for that land a second time. But when 
a male and acknowledged heir of full age survives, he shall 
abide in his inheritance as has been said above even against his 
lord*s will, provided that he offers to his lord, as he is bound, his 
homage and his reasonable relief in the presence of respectable 
witnesses. A reasonable relief according to the custom of the 
kingdom is said to be for a knight's fee loo shillings ; but for 
socage land the value of one yearns rent of the socage land. For 
baronies no fixed amount of relief is established, because the 
amount of the relief to be paid to our loi'd the king by baronies 
held in chief is according to his pleasure and clemency. The same 
is the case as regards lands held by serjeanty. But if the lord 
refuses to receive the homage and reasonable relief of the heir, 
then let the heir keep the relief in his own hands and make 
repeated tender of it to his lord by respectable men« If the lord 
will by no means be willing to receive it the heir may prefer a 
complaint concerning his lord to the king, or his justices, and he 
shall have the following writ in the matter : — 
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Cliap. 5. The king to the sheriff greeting. Command N. that he CHAP. II. 
do lawfully without delay receive the homage and the reasonable § ^ (!)• 
relief of R. for the free tenement which he holds in that township 
in which he claims to hold of him, and if he doth it not, summon 
him by good summoners to appear before me on such a day to show 
wherefore he hath not done it. 

Chap. 8. Now after an agreement has been made between the lord 
and the heir of his tenant as to giving and accepting a reasonable 
relief, the heir may require from his own tenants reasonable aids for 
the purpose. He must however do this reasonably, in proportion to 
the size of their fees and their means, so that they may not seem to 
be too heavily burdened on that account, or be made to forfeit their 
tenements. Now there is no fixed limit ordained as to the amount 
of aids of this kind which may be given or required, except that 
the rule above-mentioned is to be kept inviolate. There are besides 
other cases in which it is lawful for a lord to require similar aids 
from his tenants subject to the above-mentioned rule, for instance 
upon the occasion of his son and heir being made a knight, or upon 
the marriage of his eldest daughter. But whether lords can re- 
quire aids of this kind from their tenants for the maintenance of 
their private wars I doubt. It is settled however that they cannot 
lawfully distrain their tenants for that purpose, contrary to their 
wills. But the lords may distrain their tenants to render reason- 
able aids of the kind above-mentioned even in their own right, 
without the writ of our lord the king or his chief justiciar, by 
the judgment of their own courts executed upon the chattels which 
they may find upon the land, or upon the land itself if necessary, 
provided that recourse is had against the tenants according to law, 
in pursuance of the judgment of their court and according to a 
reasonable custom. If therefore a lord may in this manner distrain 
his tenants to render reasonable aids of this kind, much rather is it 
in his power to make a distraint in that manner for his reliefs, or 
for the necessary service due to him from his fee. But if the lord be 
not powerful enough to do justice on his tenant for his services or 
customary rights he must then have recourse to the aid of the king or 
his chief justice, and he will have the following writ in the matter: — 

Chap. 9. The king to the sheriff greeting. I command thee that 
thou shouldest do justice on N. to the end that he justly and without 
delay perform for R the customs and proper services which he ought 
to render to him for that fee which he holds of him in that township, 
according as they may reasonably be proved to be due to him that 
I may not hear him any longer complain of a failoi-e of justice. 
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CHAP. II. (2) GUABDIANSBIP tS ChIYALBY OR KnIGHT SeBYICB. 

)^' Lib. vii. c. 9. Sunt enim quidam baeredes, de quibas constat 
eos esse majores, alii unde constat esse minores, alii de qnibus 
dubium est ntram sint majores an minores. Haeredes vero ma« 
jores statim post decessom antecessorum suorum possunt se tenere 
in baereditate sua, licet domini possint feodum suum cum baerede 
in manuB suas capere^; ita tamen moderate id fieri debet, ne 
aliquam disseisinam baeredibus £%ciant : possunt enim baeredea, si 
opus fuerit, violentiae dominoium resistere, dum tamen parati sunt 
relevium et alia recta servitia eis inde facere. Si vero constet eos 
esse minores, tunc ipsi baeredes tenentur esse sub custodia domi- 
norum suorum donee plena m babuerint aetatem (si fuerint baeredes 
de fecdo militari), quod sit post vicesimum et unum annum com- 
pletum, si fuerit haeres et filius militis vel per f^dum militarc 
tenentis. Si vero baeres et filius sokemanni fuerit, aetatem babere 
intelligitur tunc cum quindecim compleverit annum'. Si vero 
fuerit filius burgensis, aetatem babere tunc intelligitur, cum dis- 
crete Bciyerit denarios numerare et pannos ulnare, et alia patema 
negotia similiter exercere. Plenam itaque custodiam babent do- 
mini filiorum et baeredum bominum Euorum et feodorum suorum, 
ita quod plenam inde babent dispcsitionem, ut in ecclesiis, in 
custodiis ipsis constitutis, concedendis, et in mulieribus (si quae in 
eorum custodiam exciderint), maritandis, et in aliis negotiis dis- 
ponendis, secundum quod propria negotia sua disponere solent; 
nibil tamen de baereditate de jure alienare possunt ad remanen- 
tiam'. Ita tamen quod baeredes ipsos bonorifice pro quantitate 
baereditatis interim babeant, et debita etiam defuncti pro quanti- 
tate baereditatis et temporis quo illis custodia deputatur ac- 
quietent; unde et de debitis antecessorum de jure respondere 
tenentur. Negotia quoque ipeorum baeredum agere possunt, et 
placita * de jure eis acquirendo movere et prosequi, si emissa fuerit 

^ See above, p. 49. There was a distinction between wardship of the 
lands and wardship of the body. The lord was entitled to both except 
when the infant's father was still aliye. In that case the father was 
entitled as against the lord to the wardship of the body. This carried with 
it the right to the marriage of the infant. See Littleton, lib. ii. c. 4. $ zi4« 
Statute of Marlebridge, c. 16, CJoke's and Institute 133. 

' The exact age seems not to haye been quite settled in Bracton's time 
(see foL 86), but in the time of Littleton was finally fixed at fourteen ; lib. 
ii. 0. 5. § 123. As to tenants in socage, see above, p. 46, &c. 

' * In perpetuity.' The word is sometimes used by Glanrill to express 
^ estate of inheritance.* 

* Pleas, suits : placita coronae or crimindlia are criminal suits as oppoaed 
to placUa civilia or civil suits ; communia ptoeita, suits between subject and 
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de aetate contra minorem exceptio. Bespondere autem non tenentur CHAP. II. 

pro illis nee de recto nee de disseisina nisi in unico casu ^ S ^ ^^)- 

Bestituere autem tenentur custodes haereditates ipsis haeredibus 
instauratas et debitis acquietatas, juxta exigentiam temporis cus- 
todiae et quantitatis haereditatis ^ Si vero dubium fuerit utrum 
fuerint haeredes majores an minores, tunc procul dubio domini 
tarn haeredes quam haereditates in custodia habebunt, donee aetas 
rationabiliter probetur per legales homines de vicineto et per 
eorum sacramentum. 

c. lo. Si vero plures habuerint dominos ipsi haeredes sub 
custodia constituti, capitales eoinim domini, id est, illi quibus 
ligeantiam debent, sicut de pnmis eorum feodis, eorum habebunt 
custodiam ; ita quod de caeteris feodis relevia et alia recta servitia 
dominis ip^orum feodorum facere tenentur. Et sic custodia eis 
per totum sub forma praescripta remanebit. Notandum tamen 
quod si quis in capite de domino rege tenere debet, tunc ejus 
custodia ad dominum regem plene pertinet, sive alios dominos 
habere debeat ipse haeres sive non ; quia dominus rex nullum 
habere potest parem multo minus superiorem'. Yeruntamen 
ratione burgagii tantum non praefertur dominus rex aliis in cus- 
todiis. Si vero dominus rex aliquam custodiam alicui commiserit \ 
tunc distinguitur utrum ei custodiam pleno jure commiserit, ita 
quod nullum eum inde reddere compotum oporteat ad scaccarium, 
aut alitor. Si vero ita plene ei custodiam commiserit, tunc poterit 
ecclesias vacantes donare, et alia negotia sicut sua recte exercere '^. 

Translation. 

Book vii. chap. 9. Some heirs are notoriously of full age, some 
are notoriously under age. In other cases it is a matter of doubt 
whether the heir is or is not of age. Heirs of full age may enter 
upon their inheritance immediately after the death of their ancestor, 
although the lords may take into their own hands the land 
together with the heir in possession; this ought however to be 

sabjeet Henoe the Court of Common Pleas. See Magna Carta (John), c 
17 ; Stubbs, Select Charters, p. 999. 

' Glanvill proceeds to mention the case referred to. 

* But the guardian in chivalry was not obliged to account for the mesne 
profits. 

* See Magna Carta, c. 37 ; below. Chap. III. $ a. 

* See as to the grant or sale of wardship by the king, the provisions of 
Ifg"* Carta (John), c. 4 ; below, Chap. III. ( 9 ; and see Littleton, lib. 
ii. c. 4. ( 1x6. 

' See Airther as to guardianship in chivalry, below, Chap. III. ( a. 
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CHAP. II. done in a peaceable manner, so as not to cause any disseisin to tbe 
§ 4 C^)' beirs. For tbe beirs, if tbere be occasion, may resist tbe violence 
of tbe lords, provided tbat tbey are prepared to render tbe relief 
and perform the otber services wbicb are justly due. If bowever it 
is ascertained tbat tbe beirs are under age, tben tbe persons of tbe 
beirs are beld to be in tbe custody of tbe lords until tbey bave ob- 
tained fiill age, and tbis is after tbe attainment of tbe twenty-first 
year, if tbe tenant be tbe son and beir of a knigbt, or of one bolding 
a knigbt's fee. If be be tbe son of a socman, be is beld to be of age 
when be has completed bis fifteenth year. But if be be tbe son of 
a burgage tenant he is beld to be of full age as soon as be can keep 
correct accounts, measure cloth, and in similar matters transact bis 
father's business. And thus tbe lord has tbe complete custody both 
of tbe persons of the sons and beirs of their tenants and also of their 
estates, so as to bave complete power of disposing of both. As for 
instance, when heirs are in wardship, the lord is entitled to make 
grants of ecclesiastical benefices, and to bave the marriage of any 
female wards, who may bave come under wardship, and to manage 
their affairs generally, in the same way as be is accustomed to 
manage bis own. The lords cannot however by law alienate any 
part of the inheritance in perpetuity. Nevertheless the lord must 
in the mean time maintain tbe heir with due honour, having 
regard to tbe value of tbe inheritance, and must even discbarge 
the debts of the deceased tenant so far as tbe amount of tbe in- 
heritance and tbe duration of the wardship will permit, and to 
tbis extent the lord is bound by law to answer for tbe debts of 
tbe predecessors in title. Moreover the lord may transact busi- 
ness on behalf of the heir, and institute and prosecute suits to 
protect bis rights, if the adversary sets up tbe nonage of tbe beir 
as a defence. A lord bowever is not bound to make himself a 
defendant in tbe place of tbe heir either in a writ of right or in 
case of a dieseisin except in a single instance 

Further the guardians are bound to restore to tbe heirs their 
inheritances in good condition and freed from debts, tbis obligation 
being measured by the duration of the wardship and tbe amount of 
the inheritance. If bowever it be doubtful whether the beir be 
of full age or not, tben without question the lord shall bave both 
tbe person and lands of the beir in bis wardship until reasonable 
proof of his age be given by tbe oaths of competent men of the 
neighbourhood. 

Chap. lo. If bowever the beirs in wardship bave more lords 
than one, their chief lords, tbat is to say, those to whom the 
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heirs owe allegiance, in respect of their first fiefs, will have CHAP. II. 
their wardship. They are however hound, in respect of their S * v^)- 
other fiefs, to render reliefs and other fitting services to the 
lords of those fiefs. And thus the chief lord will retain the ward- 
ship over the whole under the rule ahove-mentioned. It is however 
to he ohserved that if any one should hold in chief of our lord the 
king, in that case the wardship of such a one helongs entirely to our 
lord the king, whether the heir should have other lords or not, 
hecause our lord the king can have no competitor, much less any 
superior. Nevertheless in the solitary case of burgage tenure our 
lord the king is not preferred to others in wardship. If however 
our lord the king commits to another the wardship of the heir, 
a distinction is to he ohserved between an unconditional grant of 
the wardship, so that the guardian is not bound to render any 
account concerning it to the Exchequer, and a restricted grant. 
If indeed the grant is unconditional, then the guardian will be 
able to present to vacant benefices, and to manage, in a lawful 
manner, the affaii-s of the estate as if it were his own. 

(3) GUABDIANSHIP IN SoCAGE. 

Lib. vii. c. II. Haeredes vero sokemannorum, mortuis anteces- 
soribus suis, in custodia consanguineorum suorum propinquiorum 
erunt ; ita tamen quod si haereditas ipsa ex parte patris descen- 
derit, ad consanguineos ex parte matris descendentes custodia ipsa 
referatur. Sin autem ex parte matris haereditas ipsa descenderit, 
tunc ad consanguineos paternos custodia pertinet. Nunquam enim 
custodia alicujus de jure alicui remanet, de quo habeatui' suspicio 
quod possit vel velit aliquod jus in ipsa haereditate clamare ^ 

Translation. 

Book vii. chap. 11. The heirs of socage tenants shall on the 
death of their ancestor be under the guardianship of their nearest 
relations, provided however that if the inheritance has descended 
from the father s side, the wardship belongs to relations on the 

' See as to the rights and duties of guardian in socage, Littleton, lib. ii. 
e. 5. $ 123. When the heir arriTes at the age of fourteen he may oust the 
guardian, and call upon him to render an account of the issues and profits 
of the land. If the guardian has provided the heir with a marriage, he is 
bound to aoeount for the value of the marriage. Guardianship in socage 
exists at the present day, but a new power of appointing a guardian by 
the will of the father was given by is Car. II, c. 34. s. 8, and has been 
extended to the mother by the Guardianship of Infants Act 1880 (49 and 
50 Viet. c. 27). See below, Chap. IX. 
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CHAP. II. motlier'8 side, but if the inheritance has descended from the 

$ ^ (3)* mother's side, then it belongs to the relations of the father. For 

the wardship is never by law placed in the hands of any. one of 

whom any suspicion can be entertained that he may or will claim 

any right to the inheritance. 

(4) Mabbiage of Female Tenants. 

Lib. vii. c. 12. Mulier vero vel mulieres, si haeredes alicnjus 
remanserint, in custodia dominorum sttorum remanent. Quae, si 
infra aetatem fuerint, in custodia erunt, donee plenariam habent 
aetatem ^ : et cum habuerint aetatem, tenetur dominus earum eas 
maritare, singulas cum Euis rationabilibus portionibus. Si vero 
majores fuerint, tunc quoque in custodia dominorum suorum re- 
manebunt, donee per coBsilium et dispositionem dominorum mari- 
tentur. Quia sine dominorum dispositione yel assensu nulla 
mulier, haeres terrae, maritari potest de jure et consuetudine 
regni. Unde si quis filiam yel filias tantum habens haeredem 
illam vel illas in vita sua sine assensu domini sui maritaverit, inde 
juste secundum jus et consuetudinem regni perpetuo exhaeredatur, 
ita quod inde de caetero nihil recuperare poterit nisi per solam 
misericordiam ; et hoc ea ratione, quia cum maritus ipsius mulieris 
haeredis alicujus homagium de tenemeuto illo facere tenetur ipei 
domino, requii'enda est ipsius domini ad id faciendum voluntas et 
assensus ; ne de inimico suo, vel alio mode minus idonea persona, 
homagium de feodo suo c(^atur recipere '. Verum si quis licentiam 
quaerit a domino suo filiam suam et haeredem alicui maritandi, 
tenetur dominus aut consentire, aut justam causam ostendere quare 
consentire non debeat ; aliter enim etiam contra ipsius voluntatem 
poterit mulier ipsa de consilio patris sui et pro voluntate libere 
maritari 

Si semel legitime nuptae fuerint, tunc, si viduae factae fuerint, 
postmodum non tenebuntur iterum sub custodia dominorum esse ; 
licet teneantur assensum eorum requirere in se maritandis prae- 
dicta ratione '. 

^ This was fourteen, extended, so far as relates to the right of the lord 
to hinder a marriage, by the Statute of West. I, c. aa, to sixteen. litUetoD, 
lib. ii. c. 4. § 103. See above, p. 4a. 

' In Braeton's time this strictness was somewhat relaxed (fol. 88), and 
by the Statute of Merton, ao Hen. Ill, cc. 6, 7 (below, Chap. III. § 3), a 
definite penalty was imposed. 

' See Magna Carta, 1317, e. 8 ; below, Chap. III. § 4 ; and for more oa 
the subject of ' marriage,' below. Chap. III. $ 3. 
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Tbakslation. chap. II. 

$ 4 (5). 

Book vii. chap. 12. If the surviving heirs are females they 
will remain under the wardship of their lords. If they are 
under age they will be in wardship until they have attained 
full age, and when they are of age, the lord is bound to provide 
them with a marriage, providing each with her reasonable 
share of the inheritance. If however they are of full age, in 
that case too they wiU remain in the wardship of their lord 
until they are married by the lulvice and disposal of their lord. 
For by the law and custom of the realm no woman, being an 
heiress of land, can be married without the disposal and assent of 
her lord. Hence if any one having only a daughter or daughters 
has during his lifetime given the heiress or heiresses in marriage 
witliout the assent of his lord, according to the law and custom 
of the realm he is by right for ever deprived of the inheritance, 
so that thereafter he can recover no part of it except by mere 
grace. And the reason is, because the husband of the woman who 
is the heiress of any one is bound to do homage for that tenement to 
her lord, therefore the free will and consent of the lord is necessary 
for the doing of homage, lest he should be compelled to receive 
homage for his fee from his enemy, or from a person on some 
other grounds unsuitable. But if any one seeks license from his 
lord to marry to any one his daughter and heiress, the lord is 
bound either to assent or to shew good reason why he should not 
assent, for otherwise the woman shall be at liberty to marry by 
the advice of her father and her own free will contrary to the will 
of the lord« .... 

If a woman has once been lawfully married, and becomes a 
widow, she will not afterwards again come under the wardship of 
the lord, although she i^ bound to apply for the assent of the lord 
to her marriage for the reason above given. 

§ 5. Escheat and Forfeiture, 

The law of escheat for failure of heirs remains in substance 
at the present day as it is stated in the following passage, the 
practical difference being that, as it is but comparatively 
seldom the case at the present day that freehold lands are held 
of any known mesne lord, escheat on failure of heirs of a free* 
holder usually is to the Crown as lord paramount. 

Escheat was formerly divided under the heads of escheat 
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CUAP.ll.j)ropter defectum 9anguinis (failure of heirs)^ and escheat 

* propter delictum tenentis (for the felony of the tenant) * ; the 

latter kind of escheat however has^ together with forfeiture 

for the same causes^ been abolished by 33 and 34 Vict. c. 23. 

lib. vii. c. 17. Ultimi haeredes aliquorum sunt eorum domini^ 
Cum quis ergo sine certo haerede moritur, quemadmodum sine 
filio, yel filia, vel sine tali haerede de quo dubium non' sit ipsum esse 
propinquiorem haeredem et rectum, possunt et sclent domini 
feodcmm feoda ilia tanquam escaetas in manus suas capere et 
retinere ; quicunque sint domini, sive rex, sive alius. Fraeterea 
vero si quis yeniens dicat se inde haeredem rectum, si per miseri- 
cordiam domini sui, vel per praeceptum domini regis, hoc im- 
petrare potent, inde placitabit, et sic, si quod jus inde habuerit, 
diracionare poterit; ita tamen quod interim terra ilia in manu 
domini feodi remaneat : quia quotienscunque dubitaveiit aliquis 
dominus de haerede tenentis sui, utrum sit rectus haeres an Don, 
terram illam tenere poterit, donee hoc ei legitime constiterit. 
Idem quoque dictum est supra de haerede ubi dubium sit an sit 
major an minor : in hoc tamen est differentia, quod in uno casu 
intelligitur interim haereditas ilia quasi escaeta ipsius domini; 
in alio vero casu, non intelligitur esse sua, nisi de custodia. Sin 
autem nuUus appareat qui haereditatem ipsam tanquam haeres 
requirat, tunc ipsi domino remauet haereditas ipsa escaeta ad 
remanentiam; ita qood de ilia disponere potest, sicut de sua 
propria, ad libitum suum. Fraeterea si quae mulier ut haeres 
alicujus in custodiam domini sui devenerit, si de corpore suo 
forisfecerit, haereditas sua domino suo pro delicto ipsius remanet 
escaeta. Fi^eterea si quis de felonia convictus fiierit, vel con- 
fessus in curia, eo per jus regni exhaeredato, terra sua domino suo 
remanet escaeta. Notandum quod si quis in capite de domino 
rege tenuerit, tunc tam teiTa quam omnes res mobiles suae, et 
catalla penes quemcunque inveniantur, ad opus domini regis 
capientur sine omni recuperatione alicujus haeredis. Sin autem 
de alio quam de rege tenuerit is qui utlagatus est ^ vel de felonia 
convictus, tunc quoque omnes res suae mobiles regis emnt. TeiTa 

* See Blackstone, ii. chap. 15. 

Ab to whether title by escheat can properly be considered as falling 
imder descent, see Blackstone, ii. p. 245. 

' * Non ' is omitted in the printed texts, but is sanctioned by the MSS. 
and is necessary to the sense. 

* The law of forfeiture in the case of outlawry is not affected by the 
Statute 33 and 34 Vict. c. 33. See for process of outlawry, Blackstone, 
iii. 283. 
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qaoqae per unnm annam remanebit in manu domini regis, elapso CHAP. II. 
aaiem anno, terra eadem ad rectum dominum, scilicet ad ipsum de § ^- 
cujuB feodo est, revertetur, veruntamen cum domorum subversione 
et arborum eztirpatione. £t generaliter quotiescunque aliquis 
aliquid fecerit vel dixerit in curia, propter quod per judicium 
curiae exhaeredatus fuerit, haereditas ejus ad dominum feodi de 
quo ilia tenetur tanquam escaeta solet reverti. Forisfactura autem 
filii et haeredis alicujus patrem non exhaeredat neque fratrem, 
neque alium quam seipsum. Praeterea si de furto fuerit aliquis 
condemnatus, res ejus mobiles et omnia catalla sua yicecomiti 
provinciae remanere solent, terram autem, si qua fuerit, dominus 
feodi recuperabit statim, non expectato anno. Cum quis vero per 
legem terrae fuerit utlagatus, et postmodum beneiicio principis 
paci reslitutus, non poterit ea ratione haereditatem, si quam habu- 
erit ille vel haeredes sui, versus dominum suum (nisi ex miseri- 
cordia ipsius domini et beneficio) recuperare ; forisfacturam autem 
et utlagariam solet dominus rex damnatis remittere, nee tamen 
aliena jura ideo quaerit infriugere. 

Translation. 

Book vii. cbap. 17. The ultimate heir of a freeholder is his lord. 
When therefore any one dies without an ascertained heir, as for 
instance without a son or a daughter or without any person who 
is unquestionably the next and rightful heir, the lord may and 
usually does take into his hands that fee as an escheat and retain 
it, whether the lord be the king or another. 

And further if any person comes and says that he is the rightful 
heir of that fee, if by the grace of the lord or the writ of the king 
he is able so far to prevail, he shall be admitted to suit, and thus, 
if he has any right to the inheritance, he will be able to establish 
it. Nevertheless in the mean time that land shall remain in tlie 
hands of the lord, because whenever the lord has a doubt con- 
cerning the heir of his tenant, whether or not he be the rightful 
heir, he may hold the land until the matter be established according 
to law. The same thing too has been said^above when it is doubt- 
ful whether the heir is of full age or a minor. There is however 
this difiference, that in the former case the inheritance is in 
the mean time regarded as an escheat belonging to the lord 
himself, in the latter it is not regarded as the property of the lord 
except by way of wardship. But if no one comes forward to claim 
the inheritance as heir, then the inheritance itself remains in the 
hands of the lord permanently as an escheat, so that he can dispose 
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CHAP. II. of it as his own at Mb pleasure. Further if any woman, when sh^ 
§ 5. has as heir of any person become subject to the wardship of the 
lord, loses her chastity, her inheritance remains in the lord's hands 
as an escheat for her default. Furthermore if any one be convicted 
of felony, or have confessed to felony in open court, he becomes 
. disinherited by the law of the land, and all his land passes to his 
lord as an escheat. It is to be observed that if any such person 
holds in chief from our lord the king, then not only his land but 
also all his moveable goods and chattels, in whosesoever hands 
they may be found, shall be seized for the benefit of our lord the 
king, and the heir of such person shall not be entitled to recover 
any of them. But if a person, holding of any one other than the 
king, is outlawed or is convicted of felony, then too all his moveable 
property shall belong to ihe king. His land too shall remain for 
one year in the hands of our lord the king, but after the lapse of 
a year the same land shall revert to the rightful lord, that is to 
say to him whose fee it is, nevertheless with buildings thrown 
down and trees rooted up. And speaking generally so often as any 
one has done anything or made any confession in court by reason 
of which he has by the judgment of the Court been disinherited, 
his inheritance reverts as an escheat to the lord of the fee of 
whom it is held. But the forfeiture of a son and heir of any one 
works no disherison of his father or brother or of any other person 
than himself. Further if any one be convicted of theft, his move- 
able goods and all his chattels pass to the sheriff of the county, if 
however he have any land the lord of the fee shall recover it at 
once without waiting the year. But if any one has been outlawed 
by the law of the land, and afterwards by the royal clemency been 
reinstated, he cannot on that account recover against his lord any 
inheritance which may have belonged to himself and his heirs, 
unless by an act of grace and favour on the part of the lord ; for 
though our lord the king often remits forfeiture and outlawry 
incurred by conviction, he does not in so doing attempt to dei'ogate 
from the rights of other persons. 

^ 6, Descend of an Estate of Inheritance. 

The great characteristic of a feodum in the second sense of 
the term as an estate of inheritance^ is its capacity of 
descending to heirs^ whether lineal descendants or collaterals. 
We have not as yet arrived at the distinction between dif * 

^ See above, p. 6o, 
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ferent estates of inberitance^ between estates in fee simple and CHAP. II. 
estates in fee taiL The following passage contains in outline ^ ^' 
a statement of the law of descent which prevailed till it was 
recast by the Inheritance Act of 1 833 (3 and 4 Will. IV, c. 106). 
The law as to the descent of socage estates, as stated in this 
passage, IJiough still traceable in Bracton ^, before long became 
obsolete, and the same roles as to descent prevailed in lands held 
in socage and by knight-service. The equal division of lands 
amongst all the sons only continued as a local custom in certain 
boroughs, and in the county of Kent, where it is still the rule. 
The point as to the respective rights of the younger son and a 
grandson (child of a predeceased elder son) was by Bracton's 
time settled by the adoption of the general principle that the 
issue represents the ancestor in infinitum ^. 

Lib. vii. c. 3. Haeredum autem alii sunt proximi, alii sunt 
remotiores; proximi haeredes alicujuB sunt quos ex bug corpore 
procreaverit, ut filius vel filia. Quibus deficientibus vocantur' 
haeredes remotiores, scilicet nepos vel neptis ex filio vel filia recta 
linea descendens, in infinitum. Item frater et sorer, et ex. illis ex 
transverso descendentes. Item avunculus, tam ex parte patris 
quam ex parte matris, et matertera similiter, et ex illis descen- 
dentes. Cum quis ergo haereditatem habens moHatur, si unicum 
filium haeredem habuerit, indistincte verum est quod filius iUe 
patri suo succedit in toto. Si plures reliquerit filios, tunc dis- 
tinguitur utrum ille fuerit miles, sive per feodum militare tenens, 
aut liber sokemannus. Quia si miles fuerit, vel per militiam 
tenens, tunc secundum jus regni Angliae primogenitus filius patri 
succedit in totum * ; ita quod nullus fratrum suorum partem inde 
de jxure petere potest. Si vero fiierit liber sokemannus, tunc 
quidem dividetur haereditas inter omnes filios, quotquot sunt, per 
partes aequales, si fuerit socagium illud antiquitus divisum, salvo 
iamen capitali mesuagio primogenito filio pro dignitate aesneciae 
suae ; ita tamen quod in aliis rebus satisfaciet aliis ad valentiam. 
Si vero non fuerit antiquitus divisum, tunc primogenitus secundum 
quonmdam consuetudinem totam haereditatem obtinebit, secundum 

1 See Bracton, 76 a. * See Bracton, 64 b. 

* Notice the influence of the phraseology of Boman Law. This expression 
was properly applied to the action of the praetor. See Just. Inst. iii. 5. 

^ There is no eTidence as to the time when or the mode in which this 
diange was introduced. See above, p. 47 
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CHAP. II. aulem quorondam consuetndinem postnatos filius haeree est'. 
S 6. Item si filiam tantum unam reliquerit qnis haeredem, tunc id 
obtinet indistincte quod de filio dictum est. Sin autem plure% 
filias, tunc quidem indistincte inter ipsas dividetur haereditas, sive 
fuerit miles, sive sokemannus pater earum; salvo tamen primo- 
genitae filiae capitali mesuagio sub forma praescripta. Notandum 
autem quod si quis fratrum yel sororum, inter quos dividitur 
haereditas, sine haerede de corpore suo moriatur, tunc ilia portio, 
quae defiincti erat, inter caeteros superstites dividetur. Maritua 
autem primogenitae filiae homagium faciat capitali domino de toto 
feodo. Tenentur autem postnatae filiae, vel earum mariti,aer- 
yitium suum de suo tenemento capitali domino facere per manum 
primogenitae vel ejus mariti. Nullum tamen homagium vel etiam 
fidelitatem aliquam tenentur mariti postnatarum filiarum marito 
primogenitae filiae inde facere in vita sua, nee earum haeredes 
primi vel secundi: tertii vero haeredes ex postnatis filiabus 
exeuntes, secundum jus regni homagium tenentur facere de suo 
tenemento haeredi filiae primogenitae et rationabile relevium. 
Praeterea sciendum est quod mai*iti mulierum quarumcunque, 
nihil de haereditate uxorum suarum donare possunt sine consensu 
haeredum suorum, vel de jure ipsorum haeredum aliquid remittere 
possunt nisi in vita sua '. Si vero filium habuerit quis haeredem, 
et praeterea filiam habuerit vel filias, filius ipse succedit in totum : 
unde coutingit quod si quis plures habuerit uxores, et ex qualibet 
filiam vel filias, extremo autem ex posti'ema unicum filium, ille 
filius solus obtinet haereditatem patris; quia generaliter verum 
est quod mulier nunquam cum masculo partem capit in haereditate 
aliqua; nisi forte aliud speciale fiat in aliqua civit^te, et hoc per 
longam con suet udinem ejusdem civitatis. Si vero habuerit quis 
plures uxores, et ex qualibet earum filiam vel filias, omnes filiae 
erunt pares ad haereditatem patris, eodem modo ac si omnes esseut 
ex eadem maire'. Cum quis autem moriatur sine haerede filio 
vel filia, si habuerit nepotes vel neptes ex filio vel filia, tunc 

^ As to borough English, see Blackstone, ii. 83 ; above, p. 48. 

' Before the Married Women's Property Act 1889 (45 and 46 Yiet. c 
75), the husband by the marriage acquired an estate in his wife's 
lands during the joint lives of himself and his wife. This estate in certain 
events (death of wife haying had ist^ue bom alive) was enlarged into an 
estate by the ' curtesy ' of England (per legem Angliae^, i.e. an estate for 
the husband's own life. See below, Chap. III. § z6. What the effect 
of the above statute is upon the estate by the curtesy is one of many 
points arising upon it, and still unsettled. 

' As to co-parceners, see below, Chap. Y. $ 5. 
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quidem indubitanter succedent ipsi eodem modo quo predeier- CHAP. IX. 
minatum est supra de filio vel filiabns, et sub eadem distinctioDe. ( ^* 
lUi enim qui recta liuea descendant, semper illis preferuntur qui 
ex transYerso veniunt. Cum quis autem moriatur habens filium 
postnatum, et ex primogenito filio praemortuo nepotem, magna 
quidem juris dubitatio solet esse, uter illorum preferendus sit alii 
in iUa successione, scilicet utrum filius an nepos. Quidam enim 
dicere volebant filium postnatum rectiorem esse haeredem quam 
neputem talem, ea videlicet ratione, quia filius primogenitus cum 
mortem patris non expectaret, nee expectavit quousque baeres ejus 
esset, et if a cum postnatus filius superviveret tam fratrem quam 
patrem, recte ut dicunt patii succedit. Aliis yero visum est ne- 
potem talem de jure avunculo suo esse praeferendum. Cum enim 
nepos ille ex filio primogenito exierit, et de corpore suo exstiterit 
haeres, in totum jus quod pater suus, si adhuc Yiveret, haberet, 
ipse patri &uo succedere debet. Ita dico si pater suus non fuerit 
ab avo suo forisfamiliatus \ etc. 

c. 4. Deficientibus autem hiis qui recta linea descendunt, tunc 
frater vel fratrcs succedent': aut si non reperiantur fratres, 
vocandae sunt sorores ; quibus praemortuis eorum liberi vocantur ; 
post bos vero vocantur avunculi et eorum liberi ; postremo mater- 
terae vel earum liberi ; habita et observata distinctione superius 
praenotata, inter filios militis et filios sokemanni et nepotes simi- 
liter ; habita quoque distinctione inter masculos et feminas. 

c. 16. Quaeri potest de ba^tardo, qui nullum haeredem habere 
potest, nisi de corpore suo habuerit haeredem. 

Tbanblation. 

Book vii. chap. 3. Of heirs some are next of blood, some are 
more remote. Heirs next of blood are those who are begotten of 

^ Glanvill proceeds to say that a son might be enfeoffed of a portion 
of his inheritance in his father's lifetime ; by which proceeding the 
descendants would be ban-ed, though not the son himself, from claiming 
the residue of the inheritance by descent. This practice however failed 
to obtain a permanent place in English law. The passage probably marks 
an attempt by the tribunals to give effect to a rule derived partly from 
the old practice of equal division, partly from the new doctrine of primo- 
geniture, and partly from the civil law. 

' The Inheritance Act, 1833 (3 and 4 Will. IV, c. io6\ has introduced 
the imi>ortant alteration in the law of descent that next after lineal de- 
scendants the inheritance shall go to the nearest lineal ancestor. This 
has based the succession of collaterals on a new principle. They now 
take, not as before directly from the person last seised, but as repi*esenting v 
the common ancestor. 

H 
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CHAP. II. the body of the ancestor, as a son or a daughter. On failure of 
^ ^* these the remoter heirs are called to the inheritance, for instance 
the grandson or grand-daughter descending in a direct line from 
a son or a daughter without limit. Next the brother and sister 
and their descendants. Next the uncle both on the father's and 
the mother s side, and the aunt in like manner and their descen- 
dants. When therefore any one who holds an inheritance dies, if 
he has an only son, it is without reserve true that that son is the 
successor of his father in the whole inheritance. If he has left 
more sons than one, then there is a distinction whether he was a 
knight, or a tenant of a knight's fee, or a free socman. Because if 
he were a knight or a tenant by knight service, then according to 
the law of England the first-bom son succeeds his father in the 
whole inheritance, so that none of his brothers can demand of right 
any share therein. If however he be a free socage tenant, then the 
inheritance shall be divided between all the sons, however many 
they be, in equal shares, if that socage-land has been subject by 
ancient custom to division, saving however to the eldest son the 
chief messuage in consideration of the dignity due to his seniority. 
He must however make its value good to the others out of other 
property. But if there is no ancient custom of division, then the 
first-born son according to the custom of some places will get 
the whole inheritance, while according to the custom of other places 
the youngest son is the heir. Further if any one leaves an 
only daughter his heiress, then what has been said above as to 
an only son applies to the daughter without any distinction. 
But if he has left more daughters than one, then the inheritance 
shall be divided equally among them, whether their father was 
a knight or a socman, saving however to the eldest daughter the 
chief messuage according to the above-mentioned rule. And it 
should be observed that if any one of the brothers or sisters, 
amongst whom the inheritance is divided, dies without an heir of 
the body, then the share which belonged to the deceased shall be 
divided amongst the other survivors. Further the husband of 
the eldest daughter shall do homage to the chief lord for the whole 
fee. And the younger daughters or their husbands are bound 
to render to the chief lord their service for their tenement by 
the hand of the eldest daughter or her husband. Yet the hus- 
bands of the younger daughters are not bound to render any 
homage or even any fealty to the husband of the eldest daughter 
in respect of the land during their lives, neither are their heirs 
in the first or second generation bound to do so ; but the heirs of 
the third generation, the issue of the younger daughters, ai-e by 
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the laws of the realm bound to render homage and reasonable CHAP. II. 
relief to the heir of the eldest daughter. Further it is to be § ^• 
observed that the husband of any woman cannot make a gift of any 
portion of the inheritance of his wife without the consent of her 
heirs, nor can he release any portion belonging to the heirs except 
only for his own life. If moreover any one has a son and heir, and 
besides a daughter or daughters, the son succeeds to the whole ; 
hence it follows that if any one has had more wives than one, 
and a daughter or daughters by each of them, and at last by * 
*the latest wife an only son, that son alone takes the inheritance 
of his father, because speaking generally it is true that a woman 
never shares with a man in any inheritance, unless there may be 
some special practice in a particular borough existing by virtue of 
long usage in that borough. If however any one has had several 
wives, and by each of them a daughter or daughters, all the 
daughters shall share equally in the father's inheritance, in the 
eame way as if they had all been by the same mother. And when 
any one dies without a son or daughter as heir, if he has grandsons 
or grand-daughters, children of a son or a daughter, then there is 
no question but that the grandchildren succeed in the same way as 
has been before laid down concerning the succession of a son or 
daughter, and that the same rules apply. For lineal descendants 
are always preferred to collaterals. But when any one dies leaving 
a younger son and a grandson the son of a pre-deceased eldest son, 
there often ari8e» a great question as to the law, which of the two 
should be preferred to the succession, that is to say whether the 
younger son or the grandson. For some used to be of opinion that 
the younger son was the righiful heir rather than the grandson, 
apparently on the ground that the first-born son, not having 
survived his father, never actually became his heir, and so the 
younger son having survived both his father and his brother rightly 
in their view succeeds his father. Others however think that the 
grandson ought of right to be preferred to his uncle. For since 
the grandson is the issue of the eldest son, and is the heir of his 
body, he ought to succeed to all the rights which his father would 
have had if he had been still alive. This is my opinion, unless the 
father has been portioned by the grandfather, etc. 

Chap. 4. On the failui'e of lineal descendants the brother or 
brothers will succeed, or, if there are no brothers, then the sisters 
come in ; if these are pre-deceased, their children are next in order, 
and after these the uncles and their children, and in the last place 
aunts and their children, bearing in mind the distinction above 
explained between the sons of a knight and the sons of a socman, 

H 2 



100 BXTBACTS FROM GLANVILL. 

CHAP. II. and the grandsons in like manner, observing also the distinction 
§ 6. between males and females. 

Chap. 1 6. A doubt may arise as to the case of a bastard, who 

cannot have any heir unless he have an heir of his body. 

§ 7. Alienation, 

The following passage shows that in Glanvill's time the 
' conception that a tenant in fee simple might freely alienate 
his land had not been reached. He can only do so to a certain 
extent^ and for certain purposes. But the restrictions upon 
alienation^ with the exception of the prohibition of mils of 
land^ were not of a feudal character ; they are not, as was the 
case soon after the reign of Henry 11^ encroachments upon the 
freedom of the tenant devised by the selfishness and avarice of 
the lords ^. They are the relics of primitive custom antecedent 
to the growth of feudal ideas. 

We have seen that though in Anglo-Saxon times freedom 
of alienation in the case of bookland was the general rule^ this 
freedom was deemed to depend on the power conferred on the 
grantee by the charter^; if there were no evidence of the 
grant of any such power^ or if the land was hereditary land as 
opposed to bookland in the strict sense of the term ^, a distinc- 
tion which is apparent in the following passage^ the property of 
the family could not be wholly alienated^. This passage shows 
that traces of the old customary law prevailed in the time of 
Henry II. After this reign questions as to the right of aliena- 
tion depend not on the duties of the freeholder towards his 
heir, but on his duties towards his lord. The distinction be- 
tween the power of alienating the ancient inheritance of the 
family and the recent acquisition of the tenant is Yeij 
characteristic of the history of alienation. It is very pro- 
minent in the customary law of France. 

* See below, Chap. III. § 14. 

* See above, p. 14. ■ See above, p. 11. 

* * Si bocland autem habeat, quam ei parentes sui dederint, non mittai 
earn extra cognationem suam.* Leg. Heu. I, 70, § 91 ; Thorpe, Anc. Laws 
and Inst., fol. ed., p. 351. 
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Liv. vii. c. I. In alia enim acceptione accipifur dos secundum CHAP. II. 
l^es Romanas ; secundum quae proprie appellatur doe, id quod § 7. 
cum muliere datur viro, quod vulgariter dicitur maritagium\ 
Potest itaque quilibet liber homo, terram habens, quandam partem 
terrae suae cum filia sua vel cum aliqua alia qualibet muliere, 
dare in maritagium, sive habuerit haeredem sive non ; velit haeres, 
81 habuerit haeredem, sive non velit ; immo etiam eo et contra- 
dicente et reclamante. Quilibet etiam, cuicunque voluerit, potest 
dare quandam partem sui liberi tenemeuti in remunerationem 
servitii sui vel loco religioso in eleemosynam, ita quod si dona- 
tionem illam seisina fuerit secuta, perpetuo remanebit illi cui 
donata fuerit terra ilia et haeredibus suis, si jure haereditario 
fuerit ei concessa. Si vero donationem talem nuUa sequuta fuerit 
seisina, nihil post mortem donatoris ex tali donatione contra volun-. 
tatem haeredis efficaciter peti potest '; quia id intelligitur secundum 
consuetam regni interpretationem potius esse nuda promissio quam 
aliqua vera promissio vel donatio. licet autem ita generaliter 
cuilibet de terra sua rationabilem partem pro sua voluntate, cui- 
cunque voluerit, libere in vita sua donare ; in extremis tamen 
agenti non est cuiquam hactenus permissum'; quia possit tunc 

' The property which by Teutonic custom was given by the father of the 
bride to the husband on her marriage was called faderfioh or faderfeum 
(father's cattle ; see above, p. 39, note). See Laws of Ethelbert, 81 ; Thorpe, 
fol. ed., p. 10. As to the distinction between this gift and dower, see 
below, Chap. III. § 4. As to maritagium, or frank-marriage, see Glanvill, 
lib. vii. c. 18. ' Liberum dicitur maritagium quando aliquis liber homo 
aliquam partem terrae suae dat cum aliqua muliere alicui in maritagium, 
ita quod ab omni servitio terra ilia sit quieta, et a se et haeredibus suis 
versus capitalem dominum acquietanda. £t in hac quidem libertate ita 
stabit terra ilia usque ad tertium haeredem, neo interim tenebuntur 
haeredes inde facere aliquod homagium : post tertium vero haeredem ad 
debitum servitium terra ipsa revertetur et homagium inde capietur.— Cum 
quis itaque terram aliquam cum uxors sua in maritagium ceperit, si ex 
eadem uxore sua haeredem habuerit filium vel filiam clamantem et auditum 
infra quatuor parietes, si idem vir uxorem suam supervixerit, sive vixerit 
haeres sive non, illi in vita sua remanet maritagium illud, post mortem 
vero ipsius ad donatorem vel ejus haeredes est reversurum. Sin autem 
ex uxore sua nunquam habuerit haeredem^ tunc statim post mortem uxoris 
ad donatorem vel haeredes ejus revertetur maritagium.' In later times 
estates in frank-marriage came to be regarded as a particular kind of 
estates in special tail. See Coke upon Littleton, lib. i. c. a. § 17. As to 
dower, see below, Chap. III. § 4 ; and as to the husband's life estate by 
the curtesy, ib. § 16, and above, p. 96, n. a. 

' For without livery of seisin no estate would have passed. 

* This restriction upon power of disposing of lands by will is a limitation 
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CHAP. II. immodica fieri haereditatis distiibutio, si fuisset bcc permissum illi 
§ 7. qui fervore passionis instantis et memoriam et rationem amittit, 
quod non nunquam evenire solet ; unde presumeretur quod ei quis 
in infirmitate positus ad mortem, distribuere cepisset terram suam, 
quod in sanitate sua minime facere voluisset, quod potins pro- 
veniret illud ex furore animi quam ex mentis deliberatione. Posset 
tamen bujusmodi donatio in ultima voluntate alicui facta ita 
tenere, si cum consensu baeredis fieret et ex buo consensu con- 
firmaretur. Cum quis autem de terra sua in maritagium yel alio 
modo donat, aut babet baereditatem tantum, aut questum tantum ^, 
aut baereditatem et questuuL Si baereditatem tantum, poterit 
quidem ex eadem baereditate quandam partem donare, ut dictum 
est, cuilibet extraneo cuicunque voluerit. Si autem plures babu- 
.erit filios mulieratoe, non poterit de facili praeter consensum 
baeredis sui filio suo postnato de baereditate sua quantamlibet 
partem donare: quia si boc esset permiseum, accideret inde 
frequens prius natorum filiorum exbaeredatio, propter majorem 
patrum affectionem quam saepe erga postnatos filios suos babere 
solent Sed numquid filio suo bastardo potest quip, filium et 
baeredem babens, de baereditate sua donare 1 Qucd si yerum est, 
tunc melioris conditionis est in boc bastardus filius quam muli- 
eratus postnatus ; quod tamen yerum est. Si yero questum tantum 
babuerit is qui partem terrae suae donare yoluerit, tunc quidem 
boc ei licet, sed non totum questum, quia non potest filium suum 
baeredem exbaeredare. Yeruutamen si nullum baeredem filium 
yel filiam ex corpore suo procreayerit, poterit quidem ex questu 
suo cuicunque yoluerit quandam partem donare, siye totum questum 
baereditabiliter. Ita quod si inde seisitus fuerit is cui donatio 
ilia facta fuerit in yita donatoris, non poterit aliquis baeres re- 
mot ior donat ionem illam irritare. Potest itaque quilibet sic totum 
questum donare in yita sua, sed nullum baeredem inde facere 
potest, neque collegium ', neque aliquem bominem ; quia solus 
Deus baeredem facere potest non bomo. Sin autem et baeredi- 
tatem et questum babuerit; tunc indistincte yerum est quod 
poterit de questu suo quantamlibet partem, siye totum, cuicunque 
yoluerit donare, ad remanentiam, de baereditate yero sua nibilo- 
minus dare potest secundum quod praedictum est dum scilicet 

of the ustud freedom of alieziation of priyately-owned lands enjoyed before 
the Conquest. 

^ The contrast is here between hereditary land and land acquired by 
gift or purchase. 

* * Corporation.' For the precise meaning of a corporation, see note on 
the Statute ^ Ed. I, Chap. IV. $ a. 
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rationabiliter boc fecerit. Sciendum autem quod si quis liberum CHAP. II. 
babens socagium plures babuerit filios, qui omnes ad baeredltatem § 7. 
aequaliter pro aequalibus proportionibus sunt admittendi, tuno 
indistincte verum est quod pater eorum nibil de baereditate vel 
de questu, si nullam babuerit baereditatem, alicui filiorum, quod 
excedat rationabilem partem suam quae ei contingat de tota baere- 
ditate patema, donare poterit. Sed tantum donare poterit de 
baereditate sua pater cuiUbet ' filiorum suorum de libero socagio 
in vita sua, quantum jure successionis post mortem patris idem 
consequuturus esset de eadem baereditate. Veruntamen occa- 
sione liberalitatis quod patres in filios vel etiam in alios exercere 
Solent, juris quidem quaestiones in bujusmodi donationibus saepius 
emergunt ^. 

Tbakslatiok. 

Book yii. cbap. i. The expression ' dower' is used in a different 
sense in tbe Roman Law, in wbicb the term is properly applied to 
tbat wbicb is given to tbe husband together with tbe wife, wbicb 
we commonly call ' a marriage gift/ Thus every free man, being 
a tenant of land, may give with bis daughter or any other woman 
a certain part of bis land by way of marriage gift, whether he has 
any heir or not, and whether tbe heir consent or not, nay even 
contrary to his express desire and protest. Any one also may give 
to whomsoever be pleases any part of bis free tenement by way of 
remuneration for services, or in favour of a place of religion by 
way of free alms, with tbe consequence that, if the gift has been 
followed up by seisin, tbe land shall be held for ever by tbe donee 
and bis heirs, if it was granted to him for an estate of inheritance. 
But, if tbe gift was not followed by livery of seisin, nothing (.«n 
effectually be claimed by reason of such a gift after tbe death 
of tbe donor against tbe will of his heir, because such a transaction 
is regarded according to tbe established practice of tbe kingdom 
ratber as a bare promise than as a valid promise or gift. And 
speaking generally any one may in his lifetime freely give to any 
one a reasonable part of bis land at his pleasure. But a death- 
bed gift has never yet been sanctioned, and tbe reason is because 
at such a time there might well be an unreasonable dissipation 
of tbe inheritance, if persons should be allowed to dispose of 

* Glanvill proceeds to put the case of a gift of land by a father to one of 
four or more sons and the death of the donee without issue. Who is to 
succeed? Not the father, for it is a maxim that 'nemo ejusdem tene- 
menti aimul potest esse haeres et dominus.' The same reasoning excludes 
the elder sons. On this point he says, * Magna juris dubitatio et contentio 
in curia domini regis evenit vel evenire potest.' 
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(:H AP. II. their property when under the pressure of severe Buffering both 
§ 7. reason and memory fail them, as not seldom happens. The pre- 
sumption therefore is that if any one brought by bodily ailment to 
death's door should have set about distributing his land in a manner 
which in health he would by no means have adopted, such conduct 
proceeded rather from derangement of mind than from deliberate 
choice. It may however be that a gift of this character made to 
any one in a last will may hold gciiod, provided it be made with 
the consent of the heir, and be confirmed by him. 

Now when any one makes a grant of land by way of marriage 
gift or in any other mode, either he possesses hereditary land 
only, or acquired land, or both hereditary land and acquired land. 
If he has hereditary land only he may, as has been said above, 
give a certain part of that inheritance to any stranger he pleases. 
If however he have many sons bom in lawful wedlock, he shall not 
without the consent of his heir grant to his younger son any part of 
his inheritance ; because, if this were allowed, there would happen 
in consequence a disinherison of the elder son on account of the 
greater affection which fathers often feel towards their younger 
children. But it may be asked whether any one having a son and 
heir can make a gift of any part of his inheritance to his bastard 
son. If he may, it follows that the bastard son is in this respect 
in a better position than a younger legitimate son ; which is never- 
theless true. If however he who wishes to make a gift of a portion 
of his land have nothing but land which he has purchased, he may 
indeed do this, but not to the extent of the whole of the purchased 
land, because he may not disinherit the son who is his heir. How- 
ever if there be no son or daughter begotten of his body^ he may 
then give any part of his purchased land to any one he pleases, or 
the whole of it, for an estate of inheritance. So that if the donee 
shall be seised of that land in the lifetime of the donor no remoter 
heir shall be able to avoid the gift. And so in this manner any one 
may during his lifetime give away the whole of his purchased land, 
but he cannot make any person, whether a corporate body or an 
individual, heir thereof, because it is Qod alone and not man who 
can create an heir. But if he have both purchased and hereditary 
land, then it is true without distinction that he can give any part 
he pleases of his purchased land, or the whole of it, to any other 
person in perpetuity, and he can nevertheless give also part of his 
hereditary land according to what has been said above, provided he 
does it reasonably. It is further to be observed that if any one who 
holds land in free socage has more sons than one who ought all 
to be admitted to the inheritance in equal shares, then it is true 
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without distinction that their father cannot make grants either of CHAP. II. 
hereditary or purchased land (if he have no inherited land), to any § ^• 
one of his sons in excess of the reasonable share of the whole 
inheritance which belongs to such son. But the father may make 
a grant to any one of his sons of such portion of the iuheiitance 
of free socage lands as the donee would be entitled to receive 
after the death of his father by right of succession out of the same 
inheritance. However by reason of the liberality which fathers 
often practise towards their sons or even towards other persons, 
doubtful questions of law very often anse in gifts of this kind. 

§8.-4 Fine of Lands, 

The only direct way of conveying a freehold interest in 
lands from one person to another was by feoffment aecom- 
panied by livery of seisin. But a practice prevailed as early 
as the reign of Henry II of conveying lands by means of a 
fictitious or collusive suit, commenced by arrangement by the 
intended alienee against the alienor^ and then compromised 
with permission of the court by the defendant making his 
peace with the claimant and abandoning his defence. The 
whole transaction was then enrolled of record, and a docu- 
ment was drawn up, called in later times the foot, chirograph, 
or indenture of the fine, of which the following is a specimen. 
This operated as an assurance of lands binding upon all 
persons, whether parties or not, who did not within a given 
time, finally fixed (after having been extended indefinitely) at 
five years, put in their claim ^ The doctrine of fines was for- 
merly one of the most intricate branches of the law of real 
property. As however this mode of dealing with land was 
entirely abolished by the Act for the Abolition of Fines and 
B^coveries (3 and 4 Will. IV, c. 74), the subject belongs 
entirely to the antiquities of our law, and need not be dis- 
cussed further. 

Lib. viii. c. i. Contingit autem multotiens loquelas motaa in 
curia domini regis per amicabilem compositionem et finalem con- 
cordiam terminari, sed ex consensu et licentia domini regis, vel 
ejus justiciariorum, undecunque fuerit pkcitum, sive de terra sive 

^ Blackstone, ii. 354. 
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CHAP. II. de alia re. Solet autem plenimque concordia talis in commuuem 

§ 8. Bcripturam redigi et per commonem assensum partium ; et per 

illam scripiuram coram justiciis domini regis in banco residenti- 

bus ^ recitari, et coram eis utrique parti, sua scriptura per omnia 

alii concordans, liberari : et erit sub hac forma facta : — 

c. 2. Haec est finalis concordia, facta in curia domini regis apud 
Westmonasterium in vigilia beati Petri Apostoli, anno regni Hegia 
Henrici Secundi tricesimo tertio coram Banulpbo de Glanvilla 
justiciario domini regis, et coram H. K W. et T. et aliis fidelibus 
domini regis qui ibi tunc aderant, inter Priorem et Fratres Hospi- 
talis de Hierusalem, et W. T. filium Normanum et Alanum filium 
suum, quem ipse attornavit ' in curia domini regis ad lucrandum 
et perdendum, de tota terra ilia et de pertinentiis, excepta una 
bovata terrae et tribus toftis quas ipse W. tenuit : de qua terra 
tota (excepta praedicta bovata et tribus toftis) placitum fuit inter 
eos in curia domini regis ; scilicet quod praedictus W. et Alanus 
concedunt et testantur donationem quam Normanus pater ipsius 
W. ipsis inde fecit, et illam terram totam quietam clamavit de se 
et baeredibus suis domui Hospitalis et praefato Priori et Fratribus 
in perpetuum : excepta una bovata terrae praefata et exceptis 
tribus toftis quae remanent ipsi W. et Alano et baeredibus suis, 
tenenda de domo Hospitali et praedicto Priore et Fratribus in 
perpetuum, et per liberum servitium quatuor denariorum per 
annum pro omni servitio : et pro bac concessione et testificatione 
et quieta clamantia praefatus Prior et Fratres Hospitalis dederunt 
ipsi Wilbelmo et Alano centum solidos sterlingorum. 

c. 3. . . . Et nota quod dicitur talis concordia finalis eo quod 
finem imponit negotio, adeo ut neuter litigantium ab ea de caetero 
potent recedere. Alterutro enim non tenente vel non faciente 
quod convenit, et altera partium inde se conquerente, praecipietur 
vicecomiti quod ponat eum per salvos plegios quod sit coram 
justiciis domini regis inde responsurus quare finem ilium non 
tenuerit. 

' At this time the Curia Regis, sitting usually at Westminster, or where- 
ever the royal court happened to be. After Magna Carta (c. 17) the Court 
of Common Pleas was that in which fines, as well as all other real actions, 
took place. 

^ An attorney, or as he is called in lib. x. o. 18, ^ responsalis ad lucran- 
dum Tel perdendum/ was a person appointed by the suitor in open court 
to conduct the particular cause for him, upon which a writ issued to the 
sheriff commanding him to receive the person so appointed in the place 
of the principaL 
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Tbanslation. chap. 1 1 . 

4 8. 
Book viii. chap. i. Now it often happens that suits originated '_ 

in the court of our lord the king are put an end to by a friendly 

agi-eement and final concord, provided the consent and license of 

our lord the king or his justices is obtained, whatsoever be the 

subject-matter of the suit, whether land or anything else. In 

general a final concord of this character is reduced to writing 

between the parties and takes effect by their conunon consent^ 

and the writing is read before the justices of our lord the king, 

and in their presence the document is delivered to both parties, 

one writing being an exact counterpart of the other ; and it shall 

be drawn up in the following form : — 

Chap. 2. This is a final concord, made in the court of our lord 
the king held at Westminster on the vigil of the blessed Apostle 
Peter in the thirty-third year of King Henry II before Eanulph 
de Glanville the justiciar of our lord the king, and before H. R. W. 
and T. and other lieges of our lord the king who were then pre- 
sent, between the Prior and Brethren of the Hospital of Jeru- 
salem and W. T. son of Norman and Alan son of W. T., whom 
he made his attorney in the court of our lord the king for gain 
and loss concerning all that land with the appurtenances, except 
one oxgang of land and three tofts, which the said W. held, con- 
cerning all which land (except the aforesaid oxgang and three 
tofts) there was a suit between them in the coui*t of our lord the 
king, to wit that the aforesaid W. and Alan allow and bear witness to 
the gift which Norman the father of the aforesaid W. made thereof 
to the said Prior and Brethren and abandoned all claim to that 
land as regards himself and his heirs in favour of the House of 
the Hospital and the aforesaid Prior and Brethren for ever, except 
as to one oxgang of land and three tofts, which are retained by 
the said W. and Alan and their heirs to be held of the house of 
the Hospital and of the aforesaid Prior and Brethren for ever, 
by the free service of four pennies per annum in lieu of all other 
service; and for this grant, assurance and quit claim the afore- 
said Prior and Brethren of the Hospital have given to the said 
W. and Alan one hundred shillings sterling. 

Chap. 3. And observe that this is caUed a final concord because 
it puts an end to the transaction, so that neither of the litigants 
can thereafter go back from it. For if either of the parties do 
not abide by or act according to the agreement, and the other 
party complain thereof, the sheriff will be commanded to put that 
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CHAP. II. party under secure pledges to appear before the justices of our 
S 8. lord the king to answer wherefore he hath not abided by that 
"""^ fine. 



§ 9. Modes of recovering Seisin of Lands. Assizes (ff 
Mort d^ Ancestor and of Novel Disseisin, 

A sketch of the history of the law of real property would 
not be complete without some notice of the remedies available 
for the ouster or dispossession of the freehold. The extracts 
given above (§ 2) are sufficient to show the nature of the 
supreme and final remedy by which a tenant in fee simple 
could assert his rights namely, by wnt-of right commenced 
either in the Curia Regis or the territorial court. The extreme 
complexity of the proceedings in the writ of right caused 
the adoption of other remedies, by which nothing was decided 
as to the question of the right of property, but merely that 
the one party had a right as against the other to the actual 
seisin or possession of the lands. 

By seisin is meant, as has already been pointed out, posses- 
sion as of freehold, that is the possession which a freeholder 
could assert and maintain by appeal to law. There was in 
fact no other kind of legal possession known at this early 
time. In later times the word seisin comes to be distinct 
from possession J, the latter being applicable to the possession 
of a leaseholder or copyholder, the former being confined to 
the possession of a freeholder. It should however be observed 
that it was by no means necessary for a person to be seised as 
of right. There was a seisin as of right, and a seisin as of 
wrong. If the rightful freeholder was ousted and in fact lost 
his possession, he was disseised or put out of seisin, and the 
wrongdoer or disseisor was seised in his place, holding by 
wrong the estate from which he had ousted the rightful 
possessor. He had in fact a ' defeasible titl^^/ and for many 
purposes acts done by him held good as if he had been right- 
fully seised. A person so seised by wrong was of course 

' Coke upon Littleton, 58 b. 
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liable to be turned out hj the rightful owner either by actual CHAP. II. 
entry upon him, or by process of law. A complicated system ^ '*• 
of rules grew up as to the circumstances and conditions under 
which this right of actual entry existed, when it ceased, and 
when the only remedy was by calling in aid the action of the 
tribunals. The refinements arising on this part of the law it 
will not be necessary to discuss. 

In the great majority of cases when litigation arose as to 
the right to land, it would be sufficient to decide which of the 
two litigants had the right of immediate actual possession ; 
or rather, whether the plaintiff could make out a right to the 
possession as against the person actually in possession. It 
was comparatively seldom necessary to have recourse to the 
higher remedy of a writ of right in order to decide which of 
the two had the greater right to the land. These possessory 
actions, as the former class were called, must be brought 
within a fixed period, and different limits were from time to 
time assigned ^. 

The writ of assize of Mort d' Ancestor was perhaps^ instituted 
by the ordinance called the Assize of Northampton, a. d. 1 176, 
and was applicable only to the particular case where, upon the 
death of the demandant's father or mother, brother or sister, 
uncle or aunt, nephew or niece, some person other than the 

' See as to dUferent periods of limitation, Hale, History of the Common 
Law, p. 12a. 

' Gap. 4. ^Itern si quis obierit francus-tenens, haeredes ipsius re- 
maneant in tali saisina qnalem pater suus habuit die qua fuit Tivus et 
mortuus de feodo suo; et catalla sua habeant unde faciant devisam 
defdncti : et dominum suum postea requiraut, et ei faciant de relevio et 
aliis quae ei facere debent de feodo suo. Et si haeres fuerit infra aetatem, 
dominus feodi recipiat homagium suum et habeat in custodia ilium 
quamdin debuerit. Alii domini, si plures fuerint, homagium ejus re- 
eipiant, et ipse faciat eis quod facere debuerit. Et uxor defuncti habeat 
dotem saam et partem de catallis ejus quae eam contingit. Et si dominus 
feodi negat haeredlbus defuncti saisinam ejusdem defuncti quam exigunt, 
justitiae domini regis faciant inde fieri reoognitionem per duodecim 
legales homines, qualem saisinam defunctus inde habuit die qua fiiit 
▼ivus et mortuus ; et sicut recognitum fuerit, ita haeredibus ejus rest!- 
toant. Et si quis contra hoc fecerit et inde attaintus fuerit, remaneat 
in miBericordia regis/ ^Stubbs, Select Charters, p. 151.) 
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CHAP. II. lawful heir had entered upon the land. If the demandant 
^ ^' could prove that the ancestor died seised ' in his demesne as of 
fee/ and that he (the demandant) was the right heir^ the result 
of the decision of these points in his favour would be the 
establishment of the right of the demandant to the possession 
as against the tenant. Similar writs^ varied in form to suit 
the circumstances^ and called by different names^ were used 
for the recovery of the possession by a person claiming as heir 
of a more distant relation. It will be seen from the form of 
the writ that this proceeding would not be applicable when 
lands had been devised by will^ and therefore after the statutes 
conferring the power of devising lands by will this remedy 
was no longer available ^. 

The Assize of novel disseisin^ was applicable where the 
dem^dant himself had been turned out of possession. The 
material points necessary for him to establish appear from the 
following writ ^. If successful^ the demandant would in this 
proceeding recover his possession^ and also damages for the 
injury sustained. 

This was the usual remedy for the recovery of the possession 
of lands. In certain cases which need not be here specified, it 
was necessary to resort to the writ of right. But as a rule 
all practical purposes were attained by means of one of the 
forms of action adapted to trying the right of possession. 

The remedy by the assizes of mort d'ancestor and novel 
disseisin was only applicable in particular cases. The remedy 
for the recovery of possession^ applicable to all cases, whether 
falling under the two classes just mentioned or not, was the 
writ of entry. The law on this subject (now obsolete) is of 
far too intricate and complicated a character to be discussed 

' See Blackstone, iil. p. 187. 

* This is also referred to in the Assize of Northampton, cap. 5 : ' Item 
justitiae domini regis faciant fieri recognitionem de dissaisinis factis 
super assisam, a tempore quo dominus rex yenit in Angliam proximo 
post pacem &ctam inter ipsum et regem filium suum.' ^Stubba, Select 
Charters, p. 15a.) 

' See Blackstone's account of the Assize of Novel Disseisin, iiL p. 187. 
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here^. The remedy by assize was preferred when applicable^ CHAP. II. 
as being more expeditious'. In later times both the older ^ ^' 
proprietary and possessory remedies^ or real actions as they 
were called, were superseded by the action of ejectment, the 
history of which is noticed below *. After having long fallen 
into disuse, these real actions were abolished by 3 and 4 
Will. IV, c. 27, sec. 36. 

Lib. xiii. c. i. Generalia quae circa praemissa placita de recto 
frequentius in curia contingunt hactenus iu parte sunt expedita. 
Nunc vero ea quae super seisinis solummodo usitata sunt restant 
prosequenda: quae quia ex beneficio constitutiouis regni^ quae 
Assisa nominatur in majori parte transigi solent per recogni- 
tionem, de diversis recognitionibus restat tractandum. 

c. 2. Est autem quaedam recogi)itio quae vocatur de morte 

antecessoris Cum quia itaque moritur seisitus de aliquo 

libero teuemento, ita quod inde fuerit seisitus in dominico suo 
sicut de feodo suo °, haeres eandem seisinam antecessoris sui recte 
petere potest, et si major fuerit habebit tale breve : — 

c. 3. Rex Yicecomiti salutem. Si G. fiilius T. fecerit te securum 
de clamore suo prosequendo, tunc summone per bonos summonitores 
duodecim liberos et legales homines de vicineto de ilia villa, quod 
sint coram me vel justiciis meis ea die parati Sacramento recog- 
noscere *, si T. pater praedicti G. fuit seisitus in dominico suo sicut 
de feodo suo de una virgata terrae in ilia villa die qua obiit ; si 
obiit post primam coronationem meam, et si ille G. propinquior 

^ See Black8tone*8 sketch of the Writ of Entry, iii. p. 180, &c. 
' * Festintun remedium,' Stat. West. II, 13 Ed. I, c. 95. 
' See Chap. III. § 17. 

* This prohahly refers to the ordinance mentioned in Glanvill, ii. 7 (see 
above, § a), which introduced the practice of referring the decision on a 
"writ of right to the oaths of twelve men properly chosen, instead of 
deciding it by battle. This mode of trial per recognitionem seems by the 
same ordinance to have been extended to questions of possession. From 
the practice of trial per recogniiionem arose trial by jury in civil cases. 

* ' In his demesne as of fee ' ; the proper technical expression for an 
estate of fee simple in possession. 

* The jury consist of neighbours who are assumed to know themselves 
or to have heard from others the true facts of the case and to be prepared 
to state them truly upon their oaths. The notion that the jury are to 
hear evidence and give the verdict in accordance with the evidence is of 
later growth. 
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CHAP. II. haeres ejus est, et interim terram illam videant, et nomina eornm 
§ d- imbreviari facias, et summone per bonos summonitores R. qui 
terrain illam tenet, quod tunc sit ibi auditurus illam recognitionem. 
Et habeas ibi summonitores, etc. 

c. 32. Postremo de ilia recognitione quae appellatur de nova 
disseisina restat dicendum. Cum quis itaque infra assisam domini 
regis, id est infra tempus a domino rege de consilio procerum ad 
hoc constitutum ^, quod quandoque majus quandoque minus cense- 
tur, alium injuste et sine judicio disseisiverit de libero tenemento 
suo, disseisito hujus constitutionis beneficio subvenitur, et tale 
breve habebit : — 

c. 33. Bex Yicecomiti salutem. Questus est mihi N. quod R. 
injuste et sine judicio disseisivit eum de libero tenemento suo in 
ilia villa, post ultimam transfretationem meam in Normaniam. 
Et ideo tibi praecipio quod si praefatus N. fecerit te securum de 
clamore suo prosequendo, tunc facias tenementum illud reseisiri de 
catallis quae in eo captae fuerunt, et ipsum cum catallis esse facias 
in pace usque ad clausum Paschae, et interim facias duodecim 
liberos et legales homines de vicineto videre terram illam et 
nomina eorum imbreviari facias : et summone illos per bonos sum- 
monitores quod tunc sint coram me vel justiciis me is parati inde 
facere recognitionem. Et pone per vadium et salvos plegios prae- 
dictum R. vel ballivum suum, si ipse non fuerit inventus, quod 
tunc sit ibi auditurus illam recognitionem. 

c. 34. Brevia autem de nova disseisina diversis modis variantur 
secundum divei*sitatem tenementorum in quibus fuerint disseisinae. 
Si autem aut levetur fossatum aUquod aut prosternetur, aut si 
exaltetur stagnum alicujus molendini, infra assisam Domini R^;i8, 
ad nocumentum liberL tenementi alicujus, secundum haec brevia 
variantur in hunc modum. 

c. 37. Praeterea si facta fuerit disseisina in communia pasturae * 
tunc breve tale erit. Rex Yicecomiti salutem : Questus est mihi 
N. quod R. injuste et sine judicio disseisivit eum de communi pas- 
tura sua in ilia villa, quae pertinet ad liberum tenementum suum 
in eadem villa, vel in ilia alia villa, post ultimam transfretationem 
meam in Normaniam. Et ideo tibi praecipio quod si praefatus 
N. fecerit te securum de clamore 8uo prosequendo tunc facias 
duodecim liberos, etc. videre pasturam illam et tenementum et 
nomina eorum, etc. 

^ See above, p. 109. 

' As to common of pasture, ace below, Chap. III. $ 18 (a). 
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Translahoit. CHAP. ll. 

Book xiiL chap. i. The general matters which are of more 

frequent occurrence in the king's court in the prosecution of suits 
relating to the right to land have hitherto been in part discussed. 
It now remains to treat of the proceedings which are concerned 
with the seisin alone. These by the benefit of the ordinance 
of the kingdom which is called the Assize are for the most part 
prosecuted by the process of recognition.' I must therefore treat 
of the different kinds of recognitions. 

Chap. 2. Now there is one recognition which is called the 
recognition relating to the death of the ancestor. . . . Thus when 
any dies seised of any tenement, proyided that he was seised in 
his demesne as of fee^the heir may demand the same seisin as 
his ancestor had, and if he be of age will be entitled to the fol- 
lowing writ : — 

The King to the Sheriff greeting. If G. son of T. shall give 
thee security for the prosecution of his claim, then summon 
by good summoners twelve free and competent men of the neigh- 
bourhood of that township, to be before me or my justices on such 
a day prepared to certify on oath whether T. the father of the 
aforesaid G. was seised in his demesne as of fee of one yard-land 
in such a township on the day on which he died, whether he died 
since my first coronation, and whether the said G. is his next 
heir, and in the meantime let them view that land, and cause 
their names to be enrolled, and summon by good summoners R. 
who holds that land, to be present to hear the verdict and have 
there the summoners, etc. 

Chap. 32. In the last place it remains to treat of that recog- 
nition which is called the Assize of novel disseisin. Thus when 
any one within the Assize of our lord the king, that is, within 
the time appointed for this purpose by our lord the king upon 
the advice of his great men, which is fixed sometimes at a longer 
sometimes at a shorter limit, has disseised any one of his free 
tenement unjustly and without the judgment of a court, there 
is in aid of the disseisee the benefit of this ordinance, and he 
shall have the following writ : — 

Chap. 33. The King to the Sheriff greeting. N. has com- 
plained to me that R. has illegally and without the judgment 
of a court disseised him of his free tenement in such a town- 
ship, since the time of my last voyage to Normandy. And 

I 
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CHAP. II. therefore I command thee that if the aforesaid N. gives thee 
§ 9* security for the prosecution of his claim, thou shonldest cause the 
chattels which have been seised in that tenement to be restored 
thereto, and cause it with the chattels to be in peace up to the 
close of the octave of Easter, and in the mean time cause twelve 
^ee and competent men of the neighbourhood to view that land, 
food cause their names to be enrolled, and summon them by good 
summoners to be at that date before me or my justices prepared 
to deliver their verdict thereon. And bind the aforesaid R. or 
his bailiff by security and safe pledges to be present to hear 
that verdict. 

Chap. 34. Moreover the writs of novel disseisin are varied in 
different ways according to the difference of the tenements in 
which the disseisins have taken place. Thus if a bank be levelled 
or thrown down, or if the water of any mill pool be raised so high 
as to injure any man's free tenement, and that act be done within 
the assize of our lord the king, the writs are varied to suit the 
circumstances in the following manner. . . • 

Chap. 37. Moreover if a disseisin has been effected in the case 
of common of pasture there shall be the following writ. The 
King to the Sheriff greeting. N. has complained to me that R. 
unjustly and without the judgment of a court has disseised him 
of his common of pasture in that township, which belongs to his 
free tenement in the same township, or in that other township, 
since I last crossed the sea to Normandy. And therefore I com- 
mand thee if the aforesaid N. shall have given thee security for 
the prosecution of his claim, that thou shouldest thereupon cause 
twelve free, etc. to view that pasture and tenement, and cauEe 
their names, etc. 



Robert A. Howard. 
CHAPTEE III. 

STATE OP THB LAW FROM THE END OF THE BEIGN OF 
HENBY II TO THE END OF THB BEIGN OF HENBT III, 

In the period treated of in this Chapter we find the law of OH. III. 
England faUs into two great divisions^ in respect of the modes 
in which it originates^ namely, Statute Law^ or law resting on 
express legislative enactment^ and Common Law^ or that por- 
tion of the law of the country which does not rest on express 
legislative enactment. 

The Statute Book commences with Magna Carta, or rather 
with the third reissue in the ninth year of Henry III of the 
Charter granted by John. Although the later constitution of 
the legislature was not yet developed^ Magna Carta and the 
other statutes of the reign of Heniy III are of equal authority 
with any Act passed by Parliament after its full constitution 
was completed. 

The field of Statute Law is at first confined and narrow. It 
ehiefly consists in an authoritative declaration of rules which 
had previously existed as rules of law or custom^ together 
-with an amendment of them in some particulars. Of this 
character mainly are the enactments affecting private law^ 
contained in Magna Carta, 

' For the distinction between private and public law see Appendix to 
Fftrt If Table i. 

I 2 
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CH. III. With the rise of Statute Law the opposition between Com- 
mon Law and Statute Law comes into prominence. We have 
not yet arrived at the time when the opposition between 
Common Law and Equity has begun. This double opposition 
has given an ambiguity to the expression 'Common Law.' 
As opposed to Statute Law, Common Law simply means law 
which is independent of legislative enactment : that is to say, 
a rule of Common Law is either a rule as it stood before some 
definite change was wrought in it by statute, or a rule of 
existing law recognised and acted upon by the courts but not 
resting on any statute ^. It is plain that the great bulk of 
the rules of law prevailing at the period in question consisted 
of rules of Common Law. The sources of our knowledge of 
the Common Law from this time forward consist of (i) 
judicial records, including the forms of the writs by which 
actions were commenced, and reports of decisions; (z) au- 
thoritative text-books. 

(i) Judicial records. Now that the jurisdiction of the royal 
Court in suits relating to the freehold was thoroughly estab- 
lished, and was exercised either by the Court fixed since 
Magna Carta ^ at Westminster, or by the itinerant judges 
sent to hold pleas throughout the country^, a practice had 
arisen of keeping accessible records of the various cases 
brought before the superior tribunals. These records usually 
contain an abstract of the writ, or formal statement of the 
cause of action, which issued out of the Chancery under the 
king's seal. Some specimens of these writs preserved by 
Glanvill have been already given. As a rule they followed 
certain stereotyped forms, the judges refused to admit the 
validity of writs for which no precedent could be found. 
We find instances of new writs being introduced by the 
authority of the legislature^, and some improvements and 

^ For the meanings of Common Law see above, p. 65, note a. 

* c. 17. Stubbs, Select Charters, p. 299. * See above, p. 66. 

* See thfi.new writ given by the authority of the Council for the pro- 
tection of the leaseholder, below, $ 17, and the forms of writs provided 
by the Statute de Donis, below, Chap. lY. § 3. 
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modifications of the old forms of action doubtless from time to CH. IIL 

time obtained recognition. By the Statute of Westminster II 

an attempt was made to extend the power of framing new 
writs ^; this however was long confined within narrow limits, 
and did not produce the intended result of providing a l^;al 
remedy wherever experience had shown a real need of one. 
Strictly speakings therefore, writs considered as a source of 
the Common Law may be referred eith^ to Statute Law or to 
Judiciary Law^ inasmudb as they derived their validity either 
from some express provision of the legislature, or from the 
fact of their recognition by the tribunals. 

The decisions of the tribunals therefore now become the 
most important of the sources of law. Formal records are 
kept and studied, and a decision of a judge, especially if he be 
A man of weight, is treated as a precedent and followed in a 
similar case by another. Thus we constantly find in Bracton 
judicial decisions quoted as authorities for particular proposi- 
tions '. Traces of the same practice are found in Glanvill. 
Records of cases adjudicated upon from the time of Richard I 
are in existence, and have been published amongst the docu- 
ments issued by the Record Commission^. From this time 
forward the recorded decisions of the reg^ar tribunals are 
looked to as authoritative statements of the law. And as 
from time to time new cases arise, calling for a new rule or 
a deduction from an old rule for which there is no precedent, 
the decisions of the tribunals come to constitute in the 

* See the material part of thia enactment given below, Chap. VI. 

' See mBtanoes below, and Finlaaon's note on Beeyes, Hist, of English 
Law, i. p. 900. 

' The first publication was in 181 x, under the name of Placitorum Ab> 
breriatio. The collection edited by Sir F. Palgraye in 1835, and called 
Rotuli Curiae Regis, is more copious, and begins in the sixth year of 
Biehard I. Mr. Bigelow of Boston, Massachusetts (Placita Anglo-Nor- 
manica, London, 1879), has collected various references to litigated cases 
to be found in historical records between the time of the Norman Con- 
quest and Richard I. These are interesting as illustrating the gradual 
growth of technical procedure and legal forms, and appear in marked 
contrast with the regularity of the proceedings which seems to date from 
the leign of Henxy II. 
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• 

CH. IIL Btricteet sense of the term a source or cause of law. Judge- 
made or judiciary law ^ henceforth gradually displaces customary 
law. 

(2) Authoritative text-books. Already in the time of Henry II 
the law had attained such a degree of uniformity throughout 
the country that a book was published with some claims to 
be called a systematic treatise on the law. Glanvill however 
rather presupposes the existence of a body of law than gives a 
complete exposition of it. It is a treatise rather on procedure 
than on the principles and rules of law which that procedure 
enforces. After Glanvill's time the elaboration of the law as 
a system proceeded with rapid strides. In the reign of 
Henry III the treatise of Henricus de Bracton was composed '. 
It purports to be a systematic exposition of the whole of 
English law, designed for the use of students and of judges* 
A g^reat portion of the matter of the work is based on the 
sources of Roman law^ or on the works of commentators ^ 
There can be little doubt that at the time at which Bracton 
wrote a large amount of Roman law had been imported into 
the English system chiefly through the medium of clerical 
judges S The jealousy so prevalent in later times between 
the common lawyers and the civilians had not yet arisen, and 
the newly appreciated treasures of the Roman law were doubt- 
less frequently resorted to to supply both matter and form for 

^ For the oharacteristics of judiciary law see Austin on Juriq»nidenoe» 
lect. xxxviL 

* Little is known of Bracton's life. He appears from entries in the 
Plaoitomm Abbreyiatio to have senred as an itinerant justice in Deyon- 
shire in 1346, 1952, and 1955. He also appears to haye been an eeele* 
siastie, and there is a tradition that he was Arohdeaoon of Barnstaple. 
See Fossy Judges of England, ii. p. 951 ; Introduction to the Edition of 
Bracton, by Sir T. Twiss in the Rolls Series, pp. z-xii. 

* Especially Azo. See a short treatise, ' Henricus de Bracton und sein 
Yerh&ltniss zum BOmischen Bechte,' by Dr. Carl GQterbock, Berlin, 1869, 
-translated by Brinton Coze, Philadelphia, 1866 ; Introduction by Sir T. 
Twiss, p. zzziT. 

« Amongst the judges mentioned by Bracton are Martinus de PateshuUi 
Dean of St. Paul's ; W. Balcgh, dericus \ the Abbot of Reading ; and the 
Bishops of Durham, Chester, and Carlisle. Gftter bock, p. 37 ; Twiss, pw zzzri. 
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the decisions of an English judge K Thus in incorporating CH. IIL 
a large portion of Roman law Bracton followed what was 
probably the preraling tendency of the time. His work bears 
throughout traces of the influence of Roman law. Sometimes 
he inserts (not always appropriately) passages of the Institutes, 
Digest^ or Code of Justinian; more often the form of the 
passage is slightly altered, but the substance remains. In 
arrangement and in phraseology, in casual words and turns 
of expression, the debt to the Roman lawyers is everywhere 
apparent. This is however less conspicuous in the extracts 
given below, relating to the law of land, than in most of the 
remainder of his work. The very different juristic concep- 
tions prevailing in this branch of the law, which were due to 
feudalism, did not admit of any thorough application of the 
rules of Roman law. Many instances however will be found 
in the following extracts from Bracton of the application to 
English law of conceptions and terms borrowed from the 
Roman. 



SECTION I. 

EXTEACTS PaOM STATUTES. 

Magna Carta. 

The edition of Magna Carta with which most editions of the 
Statutes commence is that issued in the ninth year of Henry III, 
A.D. 1225. The Charter was first issued by John in 1215 : it 
was reissued in the first year of Henry III, 1216; again in 
1217; and again in 1225* There are variations, in some 
cases of some importance, between the different editions. The 
following extracts contain the principal provisions of the 
Charter bearing upon the private law of land. It will be 
seen that the statute law of the reigns of John, Henry III| 
and Edward I is characterised throughout by marks of the 

^ S^ Gaterbock, p. 37. 
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OH. ILL influenoe of the great lords (domini capUalett). It was the 
^ *^' ^ interest of these great tenants in capite at onoe to restrict the 
oppressive rights of the Crovm (and to that extent no doabt 
the inferior tenants participated in the benefit of the legisla- 
tion), and also to protect and enhance the rights of lords of 
manors as against their tenants. The former characteristic is 
conspicuous in the following provisions of Magna Carta, the 
latter in the statutes of Merton, De Religiosis, De Donis, and 
Quia Emptores. 

§ I. Relief. 

The following provisions fix the amount due by way of relief 
on the succession of the heir of the tenant, and the conditions 
under which it is to be exacted ^. 

Magna Casta (John, a.d. 12 15), c. ii. Si quis comitum vel 
baronum nostroram, sive aliorum tenentiom de nobis in capite per 
servitium militare, mortuos faerit, et, cum decesserit, faaeres suns 
plenae aetatis faerit et releviom debeat, faabeat haereditatem soam 
per antiquum relevium ; sciHcet haeres vel haeredes comiiis de 
baronia comitis integra per centum libras; haeres vel haeredes 
militis de feodo militis integro per centum solidos ad plus ; et 
qui minus debuerit minus det secundum antiquam consuetudinem 
feodorum. 

c. iii. Si autem haeres alicujus taHum fuerit infra aetatem et 
fuerit in custodia, cum ad aetatem pervenerit, habeat haereditatem 
Buam sine relevio et sine fine. 

In the first charter of Henry III issued in 1216 and in the 
subsequent editions the latter article appears with the follow* 
ing addition: — 

c. iii. Si autem haeres alici:guB talium fuerit infra aetatem, 
dominus ejus non habeat custodiam ejus nee terrae suae, antequam 
homagium ejus ceperit ; et postquam talis haeres fuerit in custodia, 
cum ad aetatem pervenerit, scilicet viginti unius anni, habeat 
haereditatem suam sine relevio et sine fine, ita tamen quod si ipse, 
dum infra aetatem fuerit, fiat miles, nihilominus terra remaneat in 
custodia domini sui usque ad terminum praedictnm. 

' Ab to reliefiB, see above, pp. 40, 80, 
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Tbakslatioi? \ CH. III. 

SECT, I. 

Chap. iL If any of our earla or barons, or any other which hold { 2. 

of U8 in chief by knight's service, die, and at the time of his death 

his heir be of full age, and oweih to us relief, he shaU have his 
inheritance by the old relief; that is to say, the heir or heirs of 
an earl, for a whole earldom, by one hundred pound ' ; the heir 
or heirs of a baron, for a whole barony, by one hundred marks; 
the heir or heirs of a knight for one whole knight's fee, one 
hundred shillings at the most ; and he that hath less shall give 
less, according to the old custom of the fees. 

Chap. iii. But if the heir of any such be within age, his lord 
shall not have the ward of him, nor of his land, before that he 
hath taken of him homage ; and after that such an heir hath been 
in ward, when he is come to full age, that is to say, to the age of 
one and twenty years, he shall have his inheritance without relief 
and without fine ; so that if such an heir, being within age, be 
made knight, yet nevertheless his land shall remain in the keeping 
of his lord unto the term aforesaid. 

§ 2. Onardian and Ward^. 

Magna Cabta (12 15), c. iv. Gustos terrae hujusmodi haeredis 
qui infra aetatem fiierit, non capiat de terra haeredis nisi rationa- 
biles exitus, et rationabiles consuetudines, et rationabilia servitia, 
et hoc sine destructione et vasto hominum vel rerum ; et si nos 
commiserimus custodiam alicujus talis terrae viceoomiti vel alicut 
alii qui de exitibus illius nobis respondere debeat, et ille destruc- 
iionem de custodia fecerit vel vastum, nos ab illo capiemus emen- 
dam, et terra committatur duobus legalibus et discretis homiuibus 
de feodo illo, qui de exitibus respondeant nobis, vel ei cui eos 
aasignaverimus ; et si dederimus vel vendiderimus alicui custodiam 
alicujus talis terrae, et ille destructionem inde fecerit vel vastum, 
amittat ipsam custodiam, et tradatur duobus legalibus et discretis 
hominibus de feodo illo, qui similiter nobis respondeant, sicut prae- 
dictum est. 

' The translatiouB of the statutes given in this Chapter and in Chapter 
JV are taken from the Statutes of the Bealm. 

* The translation, which is that of the ' Inspeximoa ' of the Charter of 
1995 in 95 Ed. I, is from the text ' haeres vel haeredea oomitis de oomitatn 
integro per centum librae, haeres vel haeredea baronis de baronia integra 
per centum maroaa ' etc. 

' See above, pp. 41, 86. 
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CH. IIL c. Y. Gustos antem, quamdiu cnstodiam terrae habuerit, sus- 

SECT. I. tentet domos, parcos, vivaria, stagna, molendina, et cetera ad terram 

^ ^ illam pertinentia, de ezitibus terrae ejusdem ; et reddat haeredi, 

com ad plenam aetatem pervenerit, terram soam totam instau* 

ratam de carracis et wainnagiiB secanduin quod tempus wainnagii 

eziget et exitus terrae rationabiliter poterunt sustmere \ 

In the charter of 1 216 are added the words — et omnibus aliis 
rebus ad minus secundum quod illam recepit. Haec omnia obser- 
ventur de custodiis archiepiscopatuum, episcopatuum, abbatiarum, 
prioratuum, ecclesiarum et dignitatum vacantium, excepto quod 
custodiae hujusmodi vendi non debent '. 

c. xxxvii. Si aliquis teneat de nobis per feodifirmam ', vel per 
socagium, vel per burgagium, et de alio terram teneat per servi' 
tium militare, nos non babebimus custodiam haeredis nee terrae 
suae quae est de feodo alterius, occasione illius feodifirmae, vel 
socagii, vel burgagii ; nee babebimus custodiam illius feodifirmaei 
vel socagii, vel burgagii, nisi ipsa feodifirma debeat servitium 
militare. Nos non babebimus custodiam haeredis vel terrae ali- 
cujus, quam tenet de alio per servitium militare, occasione alicv\jns 
parvae sergenteriae * quam tenet de nobis per servitium reddendi 
nobis cultellos, vel sagittas, vel hujusmodi. 

Tbanslatiok. 

Chap. iv. The keeper of the land of such an heir, being within 
age, shall not take of the lands of the heir but reasonable issuesi 
reasonable customs, and reasonable services, and that without de« 
struction and waste of his men and his goods. And if we commit 
the custody of any such land to the sheriff, or to any other which 
is answerable unto us for the issues of the same land, and he make 
destruction or waste of those things that he hath in custody, we 
will take of him amends and recompense thereof, and the land 

^ By 3 Edward I, cap. 48, it is provided that if the guardian make a 
feoi&nent of the land the heir can recover against both guardian and 
feoffee by assize of novel disseisin, and the guardian shall lose the custody 
of the land. If the guardian be other than the chief lord, he is besides 
to be ' grievously punished by the king' (soit en greve peine denvers le roi). 

' See these provisions re-enacted 3 Edward I, cap. at. 

' 'Fee farm,' that is, where a rent is reserved to the grantor in 
perpetuity out of the fee simple when it is granted away. See Butler's 
note (5) to Coke upon Littleton, 143 b) and Blackstone, ii. 43. 

* As to petit seijeanty see above, p. 49. 
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fiball be committed to two lawful and discreet men of that fee, CH. III. 
which shall answer unto us for the issues of the Eame land, or unto ^^* '* 
him whom we will assign. And if we give or sell to any man the 
custody of any such land, and he therein do make destruction or 
waste, he shall lose the same custody; and it shall be assigned 
to two lawful and discreet men of that fee, which also in like 
manner shall be answerable to us as afore is said. 

Chap. v. The keeper, so long as he hath the custody of the 
land of such an heir, shall keep up the houses, parks, warrens, 
ponds, mills, and other things pertaining to the said land, with 
the issues of the said land ; and he shall deliver to the heir, when 
he Cometh to his full age, all his lands stored with ploughs, and 
all other things, at the least as he received it. All these things 
shall be observed in the custodies of Archbishopricks, Bishopricks, 
Abbeys, Priories, Churches, and Dignities vacant, which appertain 
to us, except this that such custody shall not be sold* 

Chap, xxxvii. If any do hold of us by fee-ferm, or by socage, 
or burgage, and he holdeth lands of another by knight's ser- 
vice, we will not have the custody of his heir, nor of his land, 
which is holden of the fee of another, by reason of that fee-ferm, 
socage or burgage ; neither will we have the custody of such fee- 
ferm, or socage, or burgage, except knight's service be due to us 
out of the same fee-ferm. We will not have the custody of the 
heir, or of any land, by occasion of any petit serjeanty, that any 
man holdeth of us by service to pay a knife, an arrow, or the 
like. 

§ 3. Marriage. 

It has already been seen that in the time of Henry II the 
right of the lord to dispose of his tenant in marriage appKed 
only to female tenants. Glanvill does not speak of this right 
as a source of profit to the lord, but merely as a security 
against the lord being obliged to receive the homage of a 
hoBtfle or mifriendly tenants That this was the origin of 
the practice appears clearly from the charter of Henry I^; 
nor could the lord arbitrarily refuse his consent^ much less 
force his female tenant to marry against her will. In course 
of time^ rights which were formerly based on purely feudal 

* See above, Chap. II. § 3 (4). ' See above, p. 4a, note 4. 
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CH. IIL principles were retained in an exag^perated form merely be- 
. g' cause they became a source of profit to the lord. In this 

case the right to give consent to the marriage of a female 

tenant developed into the right to tender a suitable match^ 
not only to the female tenant, but also to the male tenant if 
under age, a claim for which no feudal justification existed, 
and which was based simply on a strained construction of the 
general word ' haeredes ' in the following section of Magna 
Carta ^. It was held that this expression applied to male as 
well as female heirs, and gave the lord tiie right to the 
marriage of the one as well as the other. The penalty by 
which the lord's rights were enforced was finally fixed by 
the subjoined provision of the Statute of Merton. 

Magna Cakta (12 15), c. vi. Haeredes maritentar absque dis- 
paragatione, ita * tamen quod, antequam contrahatur matrimonium, 
ostendatur propinquis de consanguinitate ipsius haeredis. 

Statute of Mebton, 20 Hen. Ill, c. vi. De haeredibus per 
parentes vel per alios vi abdnctis vel detentis, ita provisum est ; 
quod quiconque laicus inde convictus fuerit quod puerum' sic man- 
taverit, reddat perdenti valorem maritagii, et pro delicto corpus ejus 
capiatur et imprisonetur, donee perdenti emendaverit delictum, si 
puer maritetur, et praeterea donee domino regi satisfecerit pro 
transgressione ; et hoc fiat de haerede infra quatuordecim aunos 
existente. De haerede autem cum sit quatuordecim annorum vel 
ultra, usque ad plenam aetatem, si se maritaverit sine licentia 
domini sui, ut ei aufei-at maritagium suum, et dominus offerat ei 
rationabile maritagium ubi non disparagetur, dominus saus tunc 
teneat terram ejus ultra terminum aetatis suae, scilicet viginti et 
unius anni, per tantum tempus quod possit inde duplicem valorem 
maritagii recipere secundum aestimationem legalium hominum, vel 
secundum quod ei pro eodem maritagio prius fuerit oblatum sine 
fraude et malitia, et secundum quod probari poterit in curia 
domini regis. 

De dominis qui maritaverint illos quos habent in custodia villanis 
vel aliis sicut burgensibus ubi disparagentur ; si talis haeres fuerit 

* See Blackstone, ii. p. 71. 

* This proviso is somewhat significantly omitted in the Charter of zai6 
and subsequent editions. 

' Notice the extension to malesi. 
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infra qaatuordecim annofi, et talis aetatis quod consentire non CH. III. 
posfiit, tunc si parentes conquerantur, dominas ille amittai cos- bktt, i. 
todiam usque ad legitimam aetatem haeredis ; et omne commodum, $ ^- 
quod inde perceptum fuerit, convertatur in oonunodum ipsius qui 
infra aetatem est, secundum dispositionem et provisionem pa- 
rentum, contra dedecus ei factum. Si autem fuerit quatuordecim 
annorum et ultra, quod consentire potent, et tali maritagio con- 
senserit, nulla sequatur poena. 

c. viL Si quis haeres cujuscunque fuerit aetatis pro domino suo 
se noluerit maritare, non compellatur hoc facere, sed cum ad 
aetatem penrenerit, det domino suo et sati^faciat ei de tanto, quan- 
tum percipere posset ab aliquo pro maritagio, antequam terram 
suam recipiat, et hoc siye voluerit se maritare sive non ; quia mari- 
tagium ejus qui infra aetatem est mero jure pertinet ad dominum 
feodi^ 

Tbakslahon. 

Hagna Cabta, chap. vi. Heirs shall be married without dis- 
paragement. 

Statute op Mebton, chap. vi. Of heirs that be led away, and 
withholden, or married by their parents, or by other, with force, 
against our peace, thus it is provided ; That whatsoever layman 
be convict thereof that he hath so withholden any child, led away, 
or married, he shall yield to the loser the value of the marriage ; 
and for the offence his body shall be taken and imprisoned until 
he hath recompensed the loser, if the child be married ; and further 
until he hath satisfied the king for the trespass ; and this must be 
done of an heir being within the age of fourteen years. And 
touching an heir being fourteen years old or above, unto his full 
age, if he marry without licence of his lord to defraud him of the 
marriage, and his lord offer him reasonable and convenient mar- 
riage, without disparagement, then his lord shall hold his land 
beyond the term of his age, that is to say, of one and twenty 
years, so long that he may receive the double value of the marriage, 
after the estimation of lawful men, or affcer as it hath been offered 
him for the said marriage before, without fraud or collusion, and 
after as it may be proved in the King's Court. And as touching 
lords which marry tliose that they have in ward to villains, or 
other, as burgesses, where they be disparaged, if any such an heir 

^ See the Statute 3 Ed. I, cap. aa, by which these provisions of the 
Statute of Merton are re-enacted and extended. 
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CH. IIL be within the age of fourteen years, and of such age that he cannot 
SECT. I. consent to marriage, then if his friends complain of the same lord, 
^ ^* the lord shall lose the wardship nnto the age of the heir, and all 
the profit that thereof shall be taken shall be converted to the use 
of the heir being within age, after the disposition and provision 
of his friends, for the shame done to him ; but if he be fourteen 
years and above, so that he may consent, and do consent to such 
marriage, no pain shaU follow. 

Chap. vii. If an heir, of what age soever he be, will not marry 
at the request of his lord, he shall not be compelled thereunto ; but 
when he cometh to full age, he shall give to his lord and pay him 
fus much as any would have given him for the marriage, before the 
receipt of his land, and that whether he will marry himself, or 
not; for the marriage of him that is witldn age of mere right 
pertaineth to the lord of the fee. 

§ 4. Widow^s Bower. 

The additional provision made in the edition of 1217 to the 
provisions of the earlier issues of the Charter in respect of 
widows' rights fixed the law of dower on the basis on which 
it still rests. The general rule of law still is that the widow 
is entitled for her life to a third part of the lands of which 
her hnsband was seised for an estate of inheritance at any 
time during the marriage. At the present. day there are 
means provided^ which are almost universally adopted, of 
barring or defeating the widow's claim. The general rule 
of law however remains the same. 

The history of the law of dower deserves a short notice^ 
which may conveniently find a place here. It seems to be 
in outline as follows. Tacitus noticed the contrast of Teu- 
tonic custom and Roman law, in that it was not the wife who 
conferred a dowry on the husband, but the husband on the 
wife ^ By early Teutonic custom, besides the bride-price, or 

» See 3 and 4 WiH IV, o. X05, 

' * Dotem non uxor marito, sed maritus uxori offert.' Tac. Genn. c. 18. 
Dob in the Roman sense was represented by the '&der-fioh,' or gift by the 
father of the bride to the intending husband— the maritagium of the hiter 
law. See above, p. loi, note x. 
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price paid by the intending husband to the family of the CH. III. 
bride ^, it seems to have been usual for the husband to make **^' '* 

gifts of land or chattels to the bride herself. These appear to 

have taken two forms. In some cases the husband or his 
father ^ executed before marriage an instrument called ' libel- 
lum dotis^' specifying the nature and extent of the property 
to be given to the wife. Many forms of this instrument are 
preserved. The gift is sometimes made to the wife upon con* 
dition that if there is no issue of the marriage the property is 
to return to the heirs of the husband^ sometimes the full pro* 
perty is vested in the wife ^, Another and apparently among 
the Anglo-Saxons a commoner form of dower is the ^ morning- 
gift.^ This was the gift which on the morning following the 
wedding the husband gave to the wife, and might consist 
either of land or chattels ^. It seems probable that in early 
times, if there was nothing in the form of gift to the contrary, 
the wife might, notwithstanding the marriage, alienate the 
property so given to her^. This power of disposing of the 
dower, if it existed, had ceased in GlanvilFs time ^. By the 
law as stated by Glanvill the man was bound to endow the 
woman tempore despoMationis ad ostium ecclesiae '^. The dower 
might be specified or not. If not specified, it was the third 
part of the freehold which the husband possessed at the time 
of betrothal. If more than a third part was named, the dower 
was after the husband's death cut down to a third. A gift of 
less would however be a satisfaction of dower. It was some- 
times permitted to increase the dower when the freehold 

' See Laws of Ethelbert, 77 ; Ine, 31 ; Edmund, 1-4 ; Thorpe, Anc. Laws 
and Inst, foL ed., pp. 9, 53, 108. 

' Henoe probably the species of dower called in later times 'ez assensu 
pairis.' 

' See Ducange, s. ▼. Dos. 

* Morgen-gifa — ^pretium yiiginitatis. 

* Kemble, Cod. DipL L cz. Bj the Laws of Ethelbert (c 8z) it was 
I»x>Tided that the morgen-gifa should devolve on the wife's paternal kin- 
dred if there were no issue of the marriage. 

* Lib. vi. c. 3. 

' *Tenetar quisque tarn jure ecdesiastioo quam jure secular! sponsam 
suam dotaie tempore desponsationis.' Qlanvill, lib. vi, 0. i 
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CH. III. available at the time of betrothal was small^ by giving the 
^^' ^ wife a third part or less of subsequent acquisitions. This 

however must have been expressly granted at the time of 

betrothal A woman could never claim more than had been 
granted ad ostium ecclesiae. Dower too might be granted to 
a woman out of chattels personal^ and in this case she would 
be entitled to a third part ^. In process of time however this 
species of dower ceased to be regarded as legal, and was ex- 
pressly denied to be law in the time of Henry IV ^. A trace 
of it still remains in the expression in the marriage service, 
' With all my worldly goods I thee endow.' 

The proper remedy from the time of Glanvill, if the widow 
was wrongfully kept out of her dower, was by the real actions 
called the writ of right of dower, writ of dower, and of dower 
unde nihil Aaiet ; the last was only applicable when the widow 
was kept out of the whole of her dower. The first was ap- 
plicable when she was deprived of part, and the second in all 
other cases. These forms of real actions were reserved in the 
statute ^ by which most kinds of real actions were abolished, 
but had long fallen into disuse, before the changes in pro- 
cedure under the Judicature Acts, which superseded all the 
ancient forms of action. 

Magna Carta (ed. 12 15), c. vii. Vidua post mortem mariti 
sui statim et sine difficultate aliqua habeat maritagiom^ et 
haereditatem suam, nee aliquid det pro dote sua, vel pro mari- 
tagio suo, vel haereditate sua quam haereditatem maritus sans et 
ipsa tenuerint die obitus ipsius mariti, et maneat in domo mariti 
sui per quadraginta dies" post mortem ipsius infra quos assignetur 
ei dos sua. 

In the charter of 12 16 are added the words, — nisi prius ei dos 
fuerit assigData, vel nisi domus ilia sit castrum, et si de castro 
recesserit, statim provideatur ei domus competens in qua possit 
honeste morari quousque dos sua ei assignetur secundum quod 
praedictum est. 

^ Glanvill, lib. yi. c. a. * Blackstone, ii. p. 134. 

' 3 and 4 Will. IV, c. 97, s. 36 ; and see 33 and 24 Vict. c. lad, a. ad 
* L e. her estate in frank-marriage (see above, p^ loi. note i). 
' Called * the widow's quarantine.' Blaekstone, ii. p. 135. 
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And in the edition of 121 7 there is the farther addition, — OH. III. 
Assignetur autem ei pro dote sua tertia pars totius terrae mariti sect. i. 
6ui quae sua fait in vita sua, nisi de minori dotata fuerit ad ^ ^' 
ostium ecclesiae. 

c. yiii. Nulla vidua distringatur ^ ad se maritandum dum 
voluerit vivere sine marito, ita tamen quod securitatem faciat quod 
se non mantahit sine assensu nostro, si de nohis tenuerit, vel sine 
assensu domini sui de quo tenuerit, si de alio tenuerit. 

TBAlTBLATIOir. 

Chap. yii. A widow, after the death of her hushand, incontinent, 
and without any difficulty, shall have her marriage, and her in- 
heritance, and shall give nothing for her dower, her maniage, or 
her inheritance, which her husband and she held the day of the 
death of her husband ; and she shall tarry in the chief house of 
her husband by forty days after the death of her husband, within 
which days her dower shall be assigned her, if it were not assigned 
her before, or that the house be a castle ; and if she depart from 
the castle, then a competent house shall be provided for her in the 
which she may honestly dwell, until her dower be to her assigned, 
as it is aforesaid ; and she shall have in the meantime her reason- 
able estovers of the common ; and for her dower shall be assigned 
unto her the third part of all the lands of her husband which 
were his during coverture, except she were endowed of less at the 
church door. 

Chap. viii. No widow shall be distrained to marry herself, never- 
theless she shall find surety that she shall not marry without our 
licence and assent, if she hold of us, nor without the assent of the 
lord, if she hold of another. 

§ 5. Scutage and Aids. 

During the Norman period a practice arose of making a 
composition in money for actual military service. This was 
called scutage or escuage '. Madox ^ finds traces of this 

' It seems to have been the practice for the lord to exact a fine on his 
female tenant's marriage, and sometimes to compel or distrain a widow to 
marry again in order to get the fine. See above, p. 4a, note 4, and 88. 

' The definite origin of scutage is assigned to the occasion of the ezpe> 
dition of Henry II to Toulouse in Z159. See Stubbs, Const. Hist. i. p. 456. 

' Hist Ezch. ch. z6. 

K 
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CH. IIL practice as early as the reign of Henry I. It became very 
*Tk ^ common in the reigns of Henry II, Richard I, and John. In 
the Biahgus de Scaccario (Henry II) scuiagium is thus de- 
scribed: Fit interdum^ ut imminente vel imurgente in regnum 
hostium machinatione decemat rex de singulis feodis militum 
summam aliquam solvit marcam scilicet vel libram unam, unde 
militibus stipendia vel donativa succedant. MavuU enim prin^ 
ceps stipendiarios q^iam damesticas bellicis opponere casibus. 
Haec itaque summa^ quia nomine scutorum solvitur^ scutagium 
nuncupatur ^. 

Every tenant in eapite or immediate tenant of the Crown 
was bound either to supply the king with as many knights as 
he held knights' fees of the Crown, or to render an equivalent 
in money, the assessment of which must have been more or 
less arbitrary before this provision of Magna Carta. The fact 
of the tenant in eapite doing personal service in the king's 
army, or paying or being duly charged with his escuage to 
the king, entitled him in his turn to escuage from his under- 
tenants by knight-service. Sometimes the amount so pay- 
able was fixed or ascertained in the charter of feoffment. But 
in many cases the uncertainty of the amount must have be^i 
feli; as a great grievance, and hence the importance of this 
provision of Magna Carta. The significance of this chapter 
in its bearing on Constitutional History does not concern us 
here. 

In the reissues of the Charter in the reign of Henry III 
the following articles were omitted. They were however 
revived by the Statute called 'Confirmatio Cartarum' (25 
Edward I). The statute of Westminster I (3 Edward I, 
c. 36) ascertained the amount of aids to be taken by mesne 
lords, and the Statute 25 Edward III, ch. 5, c. 11, fixed 
those to be taken by the king \ 

Magna Carta (ed. 12 15), c. xii. Nnllum ecutagiom' vel 

' Stubbs, Select Cliartors, p. 901. 

' Blackstone, ii. p. 65. See further as to scutage, below, § zi. 

' Scutagium is properly distinguished from auxilium : sometimes how* 
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anxiliuin^ pouatur in regno nostro, nisi per commune consilium CH. III. 
regni nostri, nisi ad corpus nostrum redimendum, et primoge- sect. t. 
nitnm filium nosirum militem faciendum, et ad filiam nostram ^ ^* 
primogenitam semel maritandam, et ad haec non fiat nisi ra- 
tionabile auxilium: simili modo fiat de auxiliis de civitate Lon- 
doniarum. 

c XV. Nos non eoncedemus de cetero alicui quod capiat 
auxilium de liberis hominibus suis, nisi ad corpus suum redimen- 
dum, et ad faciendum primogenitum filium suum militem, et ad 
primogenitam filiam suam Bemel maritandam, et ad haec non fiat 
nisi rationabile auxilium. 

The text and translation of the statute 25 Ed. I. c. 6 ^ is as 
follows ; — 

E. ausi avoms grante pur nous e pur nos heirs as Ercevesques, 
Evesques, Abbes, e Priurs, e as autres gentz de seinte eglise, e as 
Contes e Barons, e a tote la communaute de la terre, que mes 
pur nule busoigne tieu manere des aides, mises, ne prises, de 
nostre Boiaume ne prendroms, fors que par commun assent de tut 
le Boiaume, e a commun profit de meisme le Boiaume, sauve les 
auncienes aides e prises, dues e custumees. 

Moreover we have granted for us and our heirs, as well to 
Archbishops, Bishops, Abbots, Priors, and other folk of holy 
church, as also to Earls, Barons, and to all the communalty of 
the land, that for no business from henceforth we shall take such 
manner of aids, tasks, nor prises, but by the common assent of the 
Bealm, and for the common profit thereof, saving the ancient aids 
and priees due and accustomed. 



§ 6. Forfeiture^. 

Magna Cabta (12 15), c. xxxii. Nos non tenebimus terras 
illorum qui eonvicti fuerint de felonia, nisi per unum annum et 
nnum diem, et tunc reddantur terrae dominis feodorum. 

ever the word is used in a large sense, as equivalent to any payment 
assessed on a knight's fee, and so including aids. 

* See above, pp. 41, 8a. 

' See The Statutes Revised, and ed. vol. i. p. 5s 

' See above, p. 91. 

K % 
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CH. III. Tbanslation. 

8BCT. I. 

§ 6. Chap, xxxii. We will not hold the lands of them that be convict 

of felony but one year and one day, and then those landB shall be 

delivered to the lord of the fee. 

§ 7. Alienation'^. 

Magna Cabta (1217), c. xxxix. Nullus liber homo de cetero 
det amplius alicui vel vendat de terra sua qoam at de residue 
terrae suae pos&it suCEcienter fieri domino feodi servitium ei de- 
bitom quod pertinet ad feodum iUud. 

Tbakblation. 

Chap, xxxix. No freeman from henceforth shall give or sell any 
more of his land, but so that of the residue of the lands the lord 
of the fee may have the service due to him which belongeth to 
the fee. 

§ 8. Mortmain^. 

Magna Cabta (12 17), c. xliii. Non liceat alicui de cetero 
dare terram suam alicui domui religiosae ita quod illam resumat 
tenendam de eadem domo. Nee liceat alicui domui religiosae 
terram alicujus sic accipere quod tradat eam illi a quo eam rece- 
peiit tenendam. Si quis autem de cetero terram suam alicui 
domui religiosae sic dederit, et super hoc convincatur, donum suam 
penitus cassetur, et terra ilia domino suo illius feodi incurratur. 

Tbakblation. 

Chap, xliii. It shall not be lawful from henceforth to any to 
give his lands to any religious house, and to take the same land 
again, to hold of the same house. Nor shall it be lawful to any 
house of religion to take the lands of any, and to lease the same to 
him of whom they were received to be holden. If any from hence- 
forth so give his lands to any religious house, and thereupon be 
convict, the gift shall be atterly void, and the land shall accrae to 
the lord of the fee. 

' For the meaning of this enactment and the huitory of the law of 
alienation, see below, % 14, and Chap. lY. % 5. 

' For the law of mortmain and the oonatruction of this enactment, nee 
below, Chap. lY. % a. 
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§ 9. RighU of the Lord of a Manor over the Wade ^. ^H. III. 

SECT. II. 

Statute of Mebton, 20 Henry III, c. iv. Item quia maltl * ^^• 
magnates Angliae, qui feofiaverint milites et libere tenentes 6uos 
de parvis tenementis in magnis maneriia suis, questi faerunt quod 
oommodum suum facere non potuerunt de residuo maneriorum 
enorum, sicut de vastis, boscis, et pasturis, quum ipsi feofPati 
habeant sufficientem pasturam, quantum pertinet ad tenementa 
sua: ita provisum est et concessum, quod quicunque hujusmodi 
feoffati assisam novae disseisinae deferant de communia pasturae 
suae, et coram justiciis reeognitum fuerit quod tantam pasturam 
babeant quantum sufficit ad tenementa Eua, et quod babeant 
Ubei-um ingressum et egressum de tenementis suis usque ad pas- 
turam suam, tunc inde sint contenti, et illi de quibus conquesti 
fuerint recedant quieti de boo quod commodum suum de terris, 
yastis, boscis, et pasturis fecerint. Si autem dixerint quod suffi- 
cientem pasturam non. babeant, vel sufficientem ingressum vel 
egressum, quantum pertinet ad tenementa sua, tunc inquiratur 
Veritas per assisam. Et per assisam reeognitum fuerit, per eosdem 
quod in aliquo fuerit impeditus eorum ingressus vel egressus, vel 
quod non babeant sufficientem pasturam et sufficientem ingressum 
et egressum sicut praedictum est, tunc recuperent seisinam suam 
per visum juratorum : ita quod per discretionem et sacramentum 
eorum babeant conquerentes sufficientem pasturam et sufficientem 
ingressum et egressum in forma praedicta ; et disseieitores sint in 
misericordia domini regis, et dampna reddant sicut reddi debent 
ante provisionem istam. Si autem reeognitum fuerit per assisam 
quod querentes sufficientem babent pasturam, cum libero et suffi- 
cienti ingressu et egressu ut praedictum est; tunc licite faciant 
alii commodum suum de residuo, et recedant de ilia assisa quieti '. 



SECTION II. 

EXTEACTS FEOM BeACTON. 

§ TO. Orofoth of Judiciary Law. 

The following passage^ taken in connexion with the extract 
from Glanvill's preface given in the last chapter (§ 1), illus- 
trates what has been said above as to the development of the 
law at this period by means of recorded judicial decisions. 

* See below, \ 18 (a). • For the Translation, see belo^v, p. 205. 



134 EXTRACTS PEOM BRACTON. 

CU. IIL Henrici de Bsactok, De Legih%M et C(msu>etudinibu8 

SECT. II. Angliae. 

§ 10. . , 

' Lib. i. Pref. Cum autem fere in omnibus regionibus utantui^ 

legibus et jure scripto, sola Anglia usa est in suis finibus jure non 
scripto et consuetudine. In ea quidem ex non scripto jus venit 
quod u&us comprobavit. Sed absurdum non erit leges Anglicanas 
(licet non scriptas) leges appellare, cum l^s vigorem habeat, 
quicquid de consilio et de consensu magnatum et rei publicae 
communi sponsione, auctoritate regis give principis praecedente, 
juste fuerit definitum et approbatum. Sunt autem in Anglia 
consuetudines plures et diversae secundum diversitatem locorum. 
Habent enim Anglici plurima ex consuetudine quae non habent 
ex lege, sicut in diversis comitatibus, civitatibus, burgis et villis, 
ubi semper inquirendum erit, quae sit illius loci consuetudo, et 
qualiter utantur consuetudine qui consuetudines allegant ^. Cum 
autem hujusmodi leges et consuetudines per insipientes et minus 
doctos, (qui cathedram judicandi ascendant antequam leges didi- 
cerint,) saepius trahantur ad abusum, et qui stant in dubiis et in 
opinionibus multotiens pervertuntur a majoribus, qui potius pro- 
prio arbitrio quam legum auctoritate causas decidunt, ad instruc- 
tionem saltem minorum ego Henricus de Bracton animum erexi ad 
Vetera judicia justorum perscrutanda diligenter, non sine vigiliis 
et labore; facta ipsorum, consilia et responea, et quicquid inde 
notatu dignum inveni, in unam summam redigendo, sub ordine 
titulorum et paragraphorum (sine melioiis sententiae praejudicio) 
compilavi, scripturae suffragio perpetuae memoriae commendanda. 

TSANSLATION. 

Whilst almost all other countries are governed by ordin- 
ances in writing and written law, in England alone the law 
and customs prevailing throughout the country are unwritten. In 
England indeed the law which has no written origin is that which 
usage has established. But it will not be preposterous to give to 
the laws of England, unwritten though they be, the name of laws, 
because whatever has been rightfully laid down and approved on 
the initiation of the royal authority, or that of the chief of the 
state, acting on the advice and assent of the chief men and the 
general approval of the community, possesses the force of law. 
But in England thei'e are many and diverse customs varying in 
different places. For the English enjoy much by custom which 

^ As to local custom, see above, pp. 68, 74 ; below, Chap. Y, § 61 
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tbey do not enjoy by law ; as for instance in different counties, CH. III. 
cities, boroughs, and townships, where it is always necessary to ask, s*^* "• 
what the custom of that place is, and in what manner those who set ^ * 
up the custom can show that they have exercised it. Since how- 
ever these laws and customs are frequently perverted by foolish 
and ignoranfc persons, who ascend the seat of judgment before they 
have learned the laws, and inasmuch as those who are doubtful 
and fluctuating in their minds are often swayed by their elders, 
who decide cases rather by their own arbitrary sentiments than by 
the authority of law, for the pui*pose of educating at least the 
younger generation, I, Henry de Bracton, have roused my soul to 
the diligent examination of the judgments of just men, not without 
nights of labour and much toil ; I have brought together their acts, 
determinations, and opinions, and whatever else I found worthy of 
note in their proceedings, under one general treatise, ranking the 
various divisions under titles and paragraphs, without prejudice to 
any better opinion, so that by the instrumentality of writing they 
may be handed down to an everlasting remembrance. 

§ II. Tenures. 

The following extracts give the outline of Bracton's division 
of Tenures. Tenures now fall into two great classes. There 
had always been a distinction in point of fact between the 
holding of land by a freeman and the beneficial enjojnnent of 
land permitted to the non-free. In Bracton's time freehold 
tenure or the holding of land by free services had come to be 
opposed to the holding of land by non-free services or services 
unworthy of a freeman. What was formerly a distinction 
principally affecting the status of the holder comes now to be 
regarded as the basis of two different classes of rights of pro- 
perty. Dealing first with freehold tenures, Bracton proceeds 
to enumerate their principal classes^ — knight-service, grand 
seijeanty, socage, and tenure by imcertain but non-military 
services. The nature of the tenure depends on the service to 
be rendered in respect of the land. The following passages 
seem to lead to the following principal conclusions. 

(i) Where land is held of a mesne lord by knight-service 
the actual military service is due, not to the immediate lord, 
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CH. III. but to the king ^. The only exception to this role seems to 
"Til"' have been when the lord went with the king in propria jier^ona. 

The theory seems to have been that for every knight's fee 

the service unius militis for forty days in every year, if called 
upon, or scutage in lieu thereof, was due to the Crown ^. 

(2) Where military service is thus due to the king the 
tenure is knight-service, and the lord enjoys the valuable in- 
cidents of wardship and marriage. 

(3) No services of whatever character rendered to the lord 
in his private capacity are sufficient, according to the better 
opinion, to give the tenure the character of tenure by knight- 
service, and consequently to cause the incidents of wardship 
and marriage to attach. The services must be ^prcpter exer^ 
citnm regis et patriae tuitionem/ In the case of freehold tenure 
where no military service is due a further distinction arises 
between tenure by uncertain services to be rendered to the 
lord, and socage tenure. These however probably were gene- 
rally confounded together ^, and the distinguishing character- 
istic was evidently the one of most practical importance, — 
whether the lord was or was not entitled to wardship and 
marriage. 

(4) Whether the land was held by knight-service or other- 
wise was a question of evidence to be decided first by reference 
to the charter by which the land might be burdened with 
military service or its equivalent, although it had been pre- 
viously free from burdens, or freed from them^ although 
previously so burdened : or if the charter was silent, r^ard 
must be had to the character and amount of the services 
customarily rendered in respect of the land in question^ or 
of land in its neighbourhood. When, as was usually if not 
always the case (except with the king's own immediate 
tenants), no actual military service was rendered to the king 

* See above, p. 37. 

' See Coke upon Littleton, 69 a, and Madoz, History of the Exchequer, 
chap, xvi ; above, % 5, and Chap. I. p. 61, note 3. 

' Littleton expressly declares (b. 118) that every tenure that is not a 
tenure in chivalry is tenure in socage. 
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by anj one in respect of the land held by knight-eervice ^, CH. III. 
scutage was paid to the king in lieu thereof, to the amount "^'"' 

assessed by the great Council, by his own immediate tenants 

by knight-service, whether such tenants were actually in 
possession of the land or not. It further appears that if 
a mesne lord went with the king to war or made satisfaction 
to the king in any manner in respect of such service, he in 
his turn might exact scutage from his tenants by knight- 
service to the amount assessed by the great Council, provided 
no tenant had either by himself or by deputy rendered actual 
service vrith the king in respect of the knight's fee for which 
the scutage was claimed \ 

Lib. iv. c. 28. fol. 207. Item dicitur liberom tenementum, ad 
differentiam ejus quod est yillenagium', quia tenementorum aliud 
liberum aliud villenagium. 

Item liberomm aliad tenetur libere pro^ homagio et servitio 
militari, aliud in libero socagio cum fidelitate tantum, vel cum 
fidelitate et homagio secundum quosdam. Item liberorum aliud 
pura et libera et perpetua eleemosyna ', quae quidem sunt tarn in 
bonis hominum quam in bonis Dei ; quia dantur non solum Deo 

^ In process of time a distinction seems to have arisen between the 
lUbility of tenants who held of the king nt de corona (that ih, where the 
hinds had actually been or were supposed to have been granted by the 
king or one of his predecessors to the tenant or his ancestor), and that of 
tenants who held of the king lU de honore (that is, where the king was 
temporarily or permanently entiUed to the seignory in his capacity as lord 
paramount by virtue of escheat, wardship, &c.). The former class seem to 
haye been considered to be strictly bound to personal attendance on the 
king, the latter not. Madoz (Hist, of Exchequer, p. 454) gives two 
instances in the reign of Edward II of tenants holding tU de honore claiming 
on that ground exemption from personal service. 

' A further exception occurred where the seignory of land, the tenants 
of which had not been accustomed to render military service, was granted 
by the king to a person to be held of the king by knight-service. In that 
case the grantee would be bound to render scutage, but could not in his 
turn exact it from his tenants. See the case of Roger de SumervUl, 97 
Henry III, Madox, History of the Exchequer, p. 471. As to scutage 
generaUy, see Fitzherbert, Natura Brevium, 83, 84 a ; Wright, Tenures, 
p. I90 ; Madox, Hist, of Exchequer, c. xvi ; Coke upon Littleton, 79 b. 

' For the meaning of viUenagium in Bracton, see $ 13. 

* The land is to be held in return for. i. e. by homage and service. 

* See above, p. 38. 
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CH. III. et tali ecclesiae, Bed abbatibus et prioribus ibidem Deo seryien- 

SBCT. n. tibuB. Item est tenementum datum in liberam eleemoBynam 

^ ^^* rectoribus ecclesiarum, quae pura est et libera et magis libera 

et pura, una quae datur eccleBiae nomine dotis in dedicatione et 

alia quae datur pOBt dedicationem. 

Lib. ii. c. 1 6. fol. 37. Item potent quis feo&ri ab alio per 
diversa genera seryitiorum facienda, Bcilicet per Bsrvitium unius 
denarii, et reddendo scutagium, et per seriantiam unam vel plures. 
£t unde si tantum in denariis et Bine scutagio vel seriantiis ^ vel 
Bi ad duo teneatur Bub disjunctione, scilicet ad certam rem dandam 
pro omni servitio vel aliquam Bummam in denariis, id tenementum 
dici potest socagium*. Si autem superaddat scuiagium et ser- 
vitium regale licet ad unum obolum vel seriantiam, secundum 
quod Buperius dictum est, illud dici poterit feodum militare. 

Lib. ii. c. 16. fol. 35 b. Item sunt quaedam servitia quae per- 
tinent ad dominum capitalem, et quae consistunt in factionibus, et 
fiunt ex consuetudine, de termino in terminum, et de quibus oportet 
quod fiat mentio in scriptura ', et alioquin peti non poterunt, ut si 
dicatur * et faciendo inde sectam * ad curiam domini Bui et haere- 
dum Buorum de quindena in quindenam, vel de tribus Eeptimanis in 
tres septimanas, quolibet anno de termino in terminum.' Item 
' faciendo inde tot aruras, et tot messuras, tot falcationes,' et quae' 
omnia pertinent ad dominoa feodi ex tenementis sic datis liberis 
bominibus, et proveniunt ex tenementis, et dici possunt feodalia 
sive praedialia servitia, et non personalia, nisi ratione praediorum 
et tenementorum. Item poterit quis feoffare alium per seriantium, 
quae quidem multiplex esse poterit, et unde quaedam pertinent ad 
ipsum dominum feoffantem, et quaedam ad ipsum regem, ut si 
dicatur, per ser?itium equitandi cum domino suo vel domina, qui 
proprie dicuntur jRodknightes, vel per servitia tenendi placita 
dominorum suorum, vel portandi brevia infra certa loca, vel pas- 
cendi leporarios et canes, vel mutandi aves, vel inveniendi arcus 
et sagittas, vel portandi; et de iis seriantiis non poterit oertus 
numerus comprehendi. £t bujusmodi servitia omnia dici possunt 
intrinseca, quia in chartis et instrumentis sunt exprimenda et 

' The tenure of grand serjeanty was usually, though not always, free 
from liability to scutage. Madoz, Hist. Exch. ch. xvL p. 45a. 

* See above, p. 45. 

' That is, in the writing which is the evidenoe of the grant ; see below, 
§ la. 

* Suit, attendance. 
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dominis capitalibos remauebunt. Et cum propter exercitimi regis CH. III. 
et patriae tuitionem non fiunt,^ideo ex talibuB servitlis nullum sect. h. 
competere deberet maritagium> uec custodia domino capitali, non ^ 
magis quam de socagio. Contrarium autem habetur de quadam 
Abbatissa de Berking inter placita quae sequuntur regem ^ anno 
regni r^s Henrici . . . coram W. de Ealeighe, et quae recuperavit 
custodiam et maritagium'de haerede cujusdam tenentis sui, qui 
tenebat tenementum euum in manerio de Berking per eervitium 
equitandi cum ea de manerio in manerium ; quod quidem Stepha- 
nus de Segrave non approbavit. 

Sunt et alia genera seriantiae quae ad dominum capitalem non 
pertinent, sed ad dominum regem, pro exercitu regis ad patriae 
tuitionem vel defensionem, et bostium deprebensionem ' : ut si 
quis ita feoffatus fuerit scilicet per seriantiam inveniendi domino 
regi unum bominem vel plures, ad eundum cum eo in expeditionem 
ad exercitum, equites vel pedites, cum aliquo genere armorum, et 
ex tali seriantia competit domino capitali sive de domino rege 
tenuerit, sive de alio, custodia et maritagium baeredis, quod qui- 
dem non esset tenendum in casibus praedictis. Illud idem ser- 
yatur, si quis teneat per senritium inveniendi domino regi certis 
locis et certis temporibus unum bominem, et unum equum, et 
saccum cum brocbia pro aliqua necessitate vel utilitate exercitum 
8uum contingente. 

Item sunt quaedam servitia quae dicantur forinseca, quamvis 
sunt in charta de feoffamentis expressa et nominata, et quae ideo 
dici possunt forinseca, quia pertinent ad dominum regem, et non 
ad dominum capitalem, ni&i cum in propria persona profectas fuerit 
in servitio, vel nisi cum pro servitio suo satisfecerit domino regi 
quocumque modo, et fiunt incertis temporibus, cum casus et 
necessitas evenerit, et varia habent nomina et diversa. Quan- 
doque enim nominantur forinseca, large sumpto vocabulo, quoad 
servitium domini regis, quandoqae scutagium, quandoque servitium 
domini regis, et ideo forinsecum dici potest, quia sit et capitur 
foris sive extra servitium quod sit domino capitali. Item scu- 
tagium, quod talis prestatio pertinet ad scutum, quod assumitur 
ad servitium militare. Item dicitur regale servitium, quia specia- 
liter pertinet ad dominum regem et non ad alium, et secundum 
quod in Conquestu fuit adinventum', et bujusmodi servitia per- 

^ The King's Bench was that branch or department of the Curia Regis 
which was not fixed at Westminster, but which, in theory at least, 
followed the king wheresoever he might be in England. This was the 
proper stjle of the Court up to November i, 1875. 

^ See above, p. 37. * See above. Chap. I. sect. ii. § i. 



140 EXTRACTS PROM BBACTON. 

CH. III. Bolyuntur ratione tenementoram et non personanun, quia ex tene- 

SBCT. n. mentis proveninnt Et quia tale servitium forinsecum 

^ ' non semper manet sub eadem quantitate, sed quandoque praestatur 
ad plus, quandoque ad minus, idee de qualitate regalis servitii et 
quantitate fiat mentio in charta, ut tenens certum tenere possit 
quid et quantum persolvere teneatur : quod quidem dici poterit de 
sectis, quae pertinent ad dominum capitalem, cum possint ibi varia 
et diversa tempora denotari, de quibus fit mentio supra. Sed si 
sic dicatur, 'reddendo inde per annum tantum et faciendo tales 
sectas pro omni servitio, excepto regali servitio,' vel ' salvo forin- 
seco/ tunc yidendum erit imprimis si feodum illud in ipsa dona- 
tione forinsecum debuit ab initio vel non. Si autem nullum debuit 
ab initio, nee sit certum forinsecum in charta expressum, nunquam 
praestabitur, nee peti poterit propter incertitudinem. Si autem 
ab initio nullum, sed in ipsa donatione convenerit quod detur scu- 
tagium, et in cbarta exprimatur certum, erit omnino praestandum. 
£t sicut poterit donator liberius donare quam ipse tenuerit, et 
onerare seipsum et haeredes sues erga sues feoffatores, ita poterit 
suum feoffatum onerare ad plura servitia et ad alia, quam ipse 
teneatur feofPatori suo. Poterit enim de socagio facere servitium 
militare, et e converso, si ita convenerit ab initio inter ipsum et 
feoffatum suum. Sed quid si feodum feofiatoris non debeat forin- 
secum, et donator dederit pro forinseco, tunc refert utrum certum 
et expressum vel non. Si autem incertum, tunc tale quid peti 
non poterit ; si autem forinsecum debuit ab initio, sed tamen in 
cbarta donatoris non exprimatur certum, videtur prima facie quod 
peti non potest. Sed revera sic erit intelligendum, quod tale et 
tantundem praestandum sit quantum praestant alii qui tenent 
tenementa in eadem villa et de eodem feodo per servitium mili- 
tare. 

Tbanslation. 

Book iv. chap. 28. fol. 207. Mention is sometimes made of a^ree 
tenement by way of distinction from that which is held in villen- 
age, for of tenements some are free and some are villein tenements. 

Also of free tenements some are held freely by homage and 
military service, some are held in free socage by fealty alone, or, as 
some say, by fealty and homage. Also of free tenements some are 
held in absolute and free and perpetual alms ; these indeed are as 
much the property of man as of God, for they are given not only 
to God and to such a Church, but to the abbots and priors who 
there serve God. There is also the tenement which is given by 
the tenure of free aim? to the rectors of churches, of which there 



KINDS OF SEBYIGE. 141 

are two kinds, one more absolute and free than the other. One is CH. IIL 
given by way of endowment at the dedication of the church, and *«^- 1'- 
the other after dedication. ^ 

Book ii. chap. i6. fol. 37. Also a person may be enfeoffed by 
another to hold by rendering different kinds of services ; for 
instance by the service of paying one penny, and rendering scutage, 
and by one or more kinds of personal service. Hence, if the 
service consists only in paying money, and there be no scutage or 
serjeanty, or if the tenant be bound to two different things dis- 
junctively, for instance to give a certain thing in lieu of all 
service, or a certain sum in money, in that case the tenement may 
be called a socage tenement. If however there be in addition 
scutage or service due to the king, even to the amount of no more ^ 

than a halfpenny, or serjeanty, the tenement in that case may be 
called a military fee. 

Book ii. chap. 16. fol. 35 b. Also there are certain services 
belonging to the chief lord which consist in the performance 
of certain duties, and are rendered according to custom at 
fixed times, and it is necessary that mention should be made 
of them in the charter, otherwise the lord will not be able to 
enforce them. For instance, if it be said ' and by the service of 
rendering for the said land suit to the court of the lord and his 
heirs every fifteen days, or every three weeks, in each year at 
fixed times.' Also * by rendering therefor so many days' plough- 
ing, reaping, or mowing.' All such services accrue to the lords of 
the fee from the tenements given under these conditions to free 
men, and issue from the tenements, and may be called services 
appertaining to the fee or to the land, and not personal services 
otherwise than in respect of lands and tenements. Also one may 
enfeoff another by services which may be of various kinds, and of 
which some belong to the lord who enfeoffis, and some to the king, 
as if the words are ' by the service of riding with his lord or lady, 
(these tenants are properly called Bodknights), or by the services 
of holding the pleas of their lords, or of serving writs within 
certun limits, or of feeding greyhounds or other dogs, or of caging 
hawks, or of finding bows or arrows, or carrying them,' and of 
these services no definite catalogue can be made. Services of this 
kind may all be called * intrinsic,' because they must be expressed 
in charters and deeds, and then they will enure to the benefit of 
the chief lords. And when they have no relation to the royal 
army or the defence of the country, it follows that no right of 
mairiage or Wardahip ought to accrue to the chief lord^ any more 
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CH. III. than in the case of a socage tenement. But the contrary was held 

*Tdl° ^^ *^® King's Bench in the year of King Henry before W. de 

' Baleigh in the caee of the Abbess of Berking, who recovered ward- 
ship and marriage from the heir of one of her tenants who held his 
tenement in the manor of Berking by the service of riding with 
her from manor to manor. This decision however was disapproved 
of by Stephen de Segrave. 

There are two other kinds of services which belong not to the 
chief lord but to our lord the king, for the sake of the king's army 
in order to preserve and defend the kingdom and defeat its 
enemies. As if any one be enfeoffed as follows, that is to say by 
the service of finding for oar lord the king one or more men, to 
• march with him on an expedition as part of his army, whether as 

foot or horse soldiers with any kind of arms. From sach service 
there accrues to the chief lord, whether he hold of our lord the 
king or of any other lord, the wardship and marriage of the heir, 
which ought not to be so held in the instances above given. The 
same consequence follows if any tenant holds by the service of 
finding for our lord the king at a certain place or time one man, or 
one horse, or a bag with a fastening pin for any necessary or use- 
ful purpose connected with the army. 

Also there are some services which are called 'extrinsic,' 
although they are expressed and specified in the charter of feoff- 
ment; these may be called 'extrinsic,' for the reason that they 
appertain to our lord the king and not to the chief lord, unless 
when he has himself in his own person gone forth on military 
service, or unless when he has in any manner made satisfaction to 
our lord the king for his services. These services are rendered 
at times not fixed, when occasion or necessity arises, and they 
have various and different names. For sometimes they are called 
' extrinsic/ the word being taken in a large sense as regards the 
service of our lord the king, sometimes they are called ' scutage,' 
sometimes ' royal service,' and the service may be called ' extrinsic ' 
because it is rendered and received outside or beyond the service 
which is due to the chief lord. It may also be called 'scutage' 
because the rendering such service belongs to the shield or scutum 
which is used for military service. It is also called ' royal service ' 
because it specially belongs to our lord the king and to no other, 
and is in accordance with the practice introduced at the Con- 
quest, and services of this kind are rendered in respect of tene- 
ments and not of persons, because they issue out of tenements. 

And because such extrinsic service does not always remain 

the same in amount, but sometimes ia rendered to a less, sometimes 
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to a greater amount, therefore mention should be made in the CH. III. 
charter concerning the quantity as well as the quality of the I'oyal sect. ir. 
seryice, so that the tenant may be able to know for certain what ^ ^^ ^'^* 
and how much he is bound to render ; and this indeed may be said 
of the suit of court which belongs to the chief lord, since in the 
charter vaiious and different times may be expressed concerning 
which mention has been made above. But if the words run thus, 
* By the service of rendering for this tenement by the year so 
much, and performing such suits of court in lieu of all service 
excepting royal service,' then it will have to be seen in the first 
place whether from the fee comprised in the gift there was 
originally due extrinsic service or not. J£ there was no such 
service due originally, and there is no specific mention of extrinsic 
service in the charter, it shall never be rendered, nor can it be 
demanded by reason of uncertainty. But if there was originally 
no extrinsic service, but it has been agreed in the gift itself that 
scutage be rendered, and a definite amount of service is fixed in 
the charter, it shall assuredly be rendered. And as the donor 
may make a gift on terms more free than those under which he 
himself holds, and burden himself and his heirs as regards his 
feoffors, so he can burden his feoffee with a greater number and 
variety of services than those by which he is botind towards his 
feoffor. For he may make the tenure of the land military instead 
of socage, and the contrary, if this has originally been agreed 
between himself and his feoffee. But what if the feoffor's fee 
owes no extrinsic service, and the donor has made the gift in 
consideration of extrinsic service ? The important question then 
is whether there is or is not a definite and express mention of 
extrinsic service in the gift. If the words are uncei*tain, then 
nothing of the kind can be demanded, if however extrinsic service 
was originally due from the tenement, but nevertheless there is no 
definite mention of it in the charter, it appears prima facie that 
no such service can be demanded. But in truth it must be under^ 
stood thus, that service is to be rendered of the nature and amount 
which others render who hold tenements in the same township and 
of the same fee by military service. 

^ 12. A Cammof^Lato Conveyance of a Freehold Estate. 

(i) A Charter of Feoffment. 

The ordinaiy mode of granting an estate of freehold was by 
the process called a feoffment. A f eoff ment> as has been seen ^, 

^ See above, Chap. I. sect. iii. % a. 



144 EXTRACTS FROM BBACTON. 

CH. IIL consists of two parts. There must be (i) words of donation 
f*J^' /^ expressing the nature and extent of the interest to be taken 

by the feoffee, (a) livery of seisin, the ceremony fixed upon by 

law as that which is essential to pass the seisin, or possession 
as of freehold, from the feoffor to the feoffee. 

The following extract is the specimen Bracton gives of 
a charter of f eofibnent. Though it was by no means necessary 
that the words of donation should be embodied in writing, it 
was usual, for the obvious object of preserving evidence of the 
grant, that a charter or deed of f eofibnent should be executed. 
Writing was first made essential to a feoffment by the Statute 
of Frauds ^. 

BsACTON, lib. ii. c. i6. fol. 34 b. Fit autem donatio in scrip- 
tura per haec verba. Sciant praesentes et futuri quod ego talis 
dedi et concessi et hac praesenti charta mea confirmavi tali, pro 
homagio et servitio suo, tantam terrain cum pertinentiis in tali 
villa habendam et tenendam tali et haeredibas suis (genera- 
liter vel cum coarctatione haeredum ').... vel assignatis ' 

libere et quiete reddendo inde per annum tantum ad certos 

terminos tales, et fftciendo inde talia servitia et tales consuetudines 

.... pro omni servitio consuetndine seculari exactione et de- 
manda, (per quam generalitatem videtor expresse remittere omnia 
alia servitia, consuetudines, et demandas seculares, quae ad domi- 
num pertinent de tenemento, licet hoc in charta expresse non con- 
tineatur), 

Tbanslation. 

A gift in writing is made by the foUowing words. ' Know all 
persons now and hereafter that I, A. B., have given and granted 
and by this present charter of mine have confirmed to C. D. in 
return for his homage and service so much land with its appur- 
tenances in such a township to have and to hold to C. D. and 
his heirs ' (either generally or with some limitation of heirs) 
^or assigns, freely and peaceably, rendering for the same so 
much by the year at such and such fixed terms, and performing 
for the same such services and such customs in lieu of all service 
custom secular exaction and demand,' by which general expression 

^ 99 Car. n, c. 3. 

* See below, Chap. IV. ( 3. 

' For the effect of these words see below, % 14. 
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it appears that all other services customs and secular demands CH. III. 

which belong to the lord from the tenement are expressly released, ^^^- ''• 

although no express words to this effect are contained in the ^ ^^ ^^^' 
charter, 

(a) Livery of Seisin, 

It is doubtful whether the doctrines relating to livery of 
seisin are mere applications of the rules of the Civil Law^ or 
whether they are derived from primitive customs^ of which the 
analogous rules of Roman Law may themselves be a develop- 
ment. Whatever may be the origin of the notion of livery of 
seisin, the following passage shows that the rules of Roman 
law were applied to define and regelate the doctrine, Bracton 
here imports certain principles from the civilians^ especially 
from Azo ^^ bearing on the theory of possession, and applies 
them to the doctrine of livery of seisin^ which was the appro- 
priate mode of tranrferring a freehold interest in lands from 
one person to another. 

In order to acquire possessio two elements are necessary : 
(t) the consciousness of actual or possible physical control 
of the thing which is the subject of acquisition; (a) the 
animus sibi hahendi. The requisites for the acquisition of 
possessio were to this extent common with the requisites for 
acquiring property by traditio or delivery; and the application 
of these rules gave rise to the feudal notion of investiture^, — 
the clothing the donee with the actual possession of the land 
the subject of the grant. 

Since, as has been seen, freehold interests were formerly 
the only interests in land known to the law, a grant of land 
is synonymous with a grant of a freehold interest in land, and 
the doctrines of Roman law as to conveying things moveable 
by traditio^ and things immoveable by allowing the donee to 
enter on the vacant possession, gave rise to the principle that 

^ See GAterbock, H. de Bracton und aein YerhAltniBs zum BOmischen 
Rechte, pp. 59-70, and compare with the whole of the foUowing extract 
the title in the Digest De Aoqoirenda yel Amittenda Poeeessione, lib. zli. 
Ut ii. 

* See Spelman, sub voce. 
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CH. IIL for passing a freehold interest in lands a ceremony was neces* 
SECT. II. gj^jy jjy which the possession of the land itself should be 

* given to the donee. This was livery or delivery of the 

seisin or possession of the land, and was effected either by 
the donor himself or his deputy. What did and what did 
not amount to ' livery of seisin ' now becomes a curious 
question. Speaking generally, it must be the delivery of 
something, such as a clod of earth or a twig, on the land 
in the name of the whole, or it was sufficient if the two 
parties were actuaUy present on the land and the one by 
word or act gave possession to the other. It was even 
effectual for the donor to bring the donee within sight of 
the land and to give him authority to enter, provided this 
were followed by the entry of the donee during the lifetime 
of the donor ^. 

Great importance was attached to the notoriety of the 
transaction. That all the neighbours might know that A 
was tenant to B from the fact that open livery of seisin had 
been made to him, was of the utmost importance to ^ in 
order to protect and to enable him to assert his rights as 
lord. For in case of dispute as to the title to the lands, or 
the right to services, aids or reliefs, the fact of this open 
and notorious livery of seisin enabled the lord to appeal to 
the tribunal before which, since the reforms of Henry II, 
suits relating to land were commonly decided, — the verdict 
of twelve legates haviines de vicineto, who would know them- 
selves or have heard from their fathers the truth of the 
matter. 

Bbacton, lib. ii. c. i8. fol. 39. Item non valet donatio nisi sab- 
Beqtiatur traditio, quia non transfertar per homagiam res data, 

^ See Coke upon Littleton, 48 b ; where with characteristic refinement 
he distinguishes between livery in deed, or actual delivery of possession, 
and livery in law, where the transaction does not take place upon, but in 
sight of, the land, and is followed by the entry of the feoffee. In the case 
of livery not upon the lands, if the feoffee was prevented by violence or 
threats from entering, his estate might become completely vested by 
making in proper form every year * continual claim.' See Littleton, lib. 
iiL c 7. 
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nee per chai'tarum yel instrumentorum confectionem, quamvis in CH. III. 
publico fuerint recitata. Item neque per imaginariam traditio- sbct. ii. 
nem, ubi corpore recedit et animo retinet possessionem, et vult ^ ^^ ^^^' 
potios quod res data cum eo remaneat, quam transeat ad dona- 
torium, et unum agit et alterum agere simulat, sed tunc demum 
cum donator plenam fecerit seisinam donatoiio per se si praesens 
fuerit, vel per procuratorem ^ et litteras si absens fuerit, ita quod 
charta donationis et litterae procuratoriae coram vicinis ad boo 
specialiter conyocatis legantur in publico, et etiam cum donator 
corpore et animo recesserit a possessione, si absens fuerit in ipsa 
traditione, sine aliqua spe et animo revertendi, ut dominus, et 
cum donatorius in possessione vacua extiterit corpore et animo' 
et cum voluntate retinendi possessionem, et quod unus desinat et 
alius incipiat possidere, quia donator nunquam desinit possidere, 
donee donatorius plenarie fuerit in seisina, nee jacebit seisina ali- 
quo tempore medio vacua '. Yidendum est primo quid sit traditio ; 
et est traditio de re corporali propria vel aliena de persona in 
personam de manu propria vel aliena, sieut procuratoria, dum tamen 
de voluntate domini, in alterius manum gratuita ^ translatio. £t 
nihil aliud est traditio in uno sensu nisi in possessionem inductio 
de re corporali ', ideo dicitur quod res incorporalis non patitur 
traditionem, sicut ipsum jus quod rei sive corpori inbaeret ; et 
quia non possunt res incorporales possideri sed quasi, ideo tra- 
ditionem non patiuntur sed quasi, nee adquiruntur nee retinentur 
nisi per patientiam et usum '. De re propria vel aliena ideo dicit, 
quod refert quis traditionem facere possit, et sciendum quod omnes 
qui donationem, etc. sive sit dominus sive non dominus. Si autem 

' Compare Big. lib. xli. tit. ii. z. § ao. 

' Compare the texts of Roman law : ^Adlpiscimur possessionem corpore 
et animo neque per se animo aut per se corpore ; ' Dig. lib. xli. tit ii. 3. 
§ z : ' Nulla poeseasio adquiri nisi animo et corpore potest ; ' lb. 8. 

' For the bearing of this principle that the freehold can never be in 
abeyance upon the rules of law relating to the conveyance of rights of 
future enjoyment, see below. Chap. Y. § 3. 

* Compare fol. 13 : ' Item gratuita debet esse donatio et non coacta nee 
per metum vel vi extorta.* 

* Compare Dig. lib. xli. tit. ii. 33 : ' Fundi venditor etiamsi mandaverit 
alicoi, ut emptorem in vacuam possessionem induoeret, priusquam id 
fierety non recte emptor per se in possessionem veniet.* 

* As to the modes of acquiring incorporeal hereditaments, see below, 
$ 18 (i). On the doctrine of the Roman lawyers as to quasi possessio or 
possession in an analogous sense of incorporeal things, or rights over the 
property of another, see Savigny's Treatise on Possession, translated by 
SirR Perry, pp. 130-134. 

L 2 
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CH. IIL fiat traditio a vero domino, staiim et sine mora incipit donatorins 
SECT. n. habere libemm tenementom, propter conjonctionem jaris et 
§ 12 (2), g^igiQ^Q 1 et mntaum ntriusque partis consensom ; et sofficit semel 
volnisse in ipsa traditione yel post traditionem, et quia res qnae 
traditione nostrae fderint, jnre gentium nobis adqninmtnr. Nihil 
enim tam conveniens est natnrali aeqnitati qnam desideriom domini 
Yolentis in alinm rem snam transferre ratum habere'. Et nihil 
interest an ipse dominus per se tradat alicni rem snam datam, an 
alios Yolnntate ipsios sicut per procuratorem, si ipse praesens non 
fderit, vel per nnntinm, cum Uteris tamen procnratoriis patenti- 
bos, at sapradictum est in parte, continentibns voluntatem ipsios 
donatoris. Et in quo caso ostendantor litterae et charta, ot dici 
poterit, talis haboit et breve et charta, secondom quod AngHce 
dicitor, hee Juid hothe wrii and charter^ Et sive fiat traditio per 
ipsom dominom vel per procoratorem, et si coi fieri debeat tra- 
ditio de aliqoa domo per se, vel messoagio ratione alicigos fondi, 
eo animo ot donatorios totom fondom possideat osqoe ad certos 
terminos, com omnibos joribos et pertinentiis sois, et obi non est 
necesse omnes glebas circomire, nee obiqoe nee ondiqoe pedem 
ponere, fieri debet traditio per ostium et per haspam vel anolom, 
et sic erit in possessione de toto ex volontate et aspecto et possi- 
dendi affecto '. *^i aotem nollum sit ibi aedificium, fiat ei seisina^ 
secundum quod vulgariter dicitur, per fustim et per bacnlum, et 
sofficit sola pedis positio com possidendi affecto ex volontate dona- 
toris, qoamvis statim expletia non ceperit, poterit enim habere 
qois liberom tenementom ex traditione, qoamvis statim non otator, 
nee expletia capiantor, qoia osos et expletia non moltom ope- 
rantor ad donationem. Valent tamen moltotiens ad possessionis 
declarationem, et dici poteront vestimenta donationum sicot 

traditio. 

« * * * . « 

Item sufficit pro traditione corporali noda voluntas domini ad 
alium, quasi mutata causa possessionis, dum tamen fiat cum solem- 
nitate quod probatio non deficiat ; ut si quis rem alicui locaverit 

' For as observed above, p. 108, a person may be ' seised ' by wrong, as 
when a wrongdoer turns out the rightful tenant he becomes * seised ' in 
his stead. 

' lUcen from the Institutes of Justinian, ii. i. % 40. 

* * Quod autem diximus et coipore et animo adquirere nos debere pos- 
sessionem, non utique ita accipiendum est, ut qui fandum possidere velit 
omnes glebas oircumambulet ; sed sufficit quamlibet partem ejus fundi 
introire, dum mente et cogitatione hao sit, uti totum fimdum usque ad 
terminum velit possidere.' Dig. xlL ii 3. ( x. 
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vel concesserit ad terminTun vitae vel annonim, et postea eidem OH. III. 
vendiderit vel donaverit, licet earn ex tali causa primo non habne- b^^* ^i* 
lit, eo tamen quod ipse dominiis patitnr earn ex tali causa vel alia ^ ^^ ^^^' 
quacnnqne apud earn esse, sua effidtor \ Eodem modo si ex nnlla 
josta causa praecedente, sed si per intnisionem vel disseiBinam sit 
aliquis in possessione rei alterins, et yelit domintls proprietatis 
quod sua sit, sua erit, quamvis possessio apud verum dominum 
non fuerit: fingitor enim per Yoluntatem domini, quod res quasi 
ex eo et per Tnannni suam ad detentorem perrenerit, possessio et 
dominium ^. 

Tbanslation. 

Further a gift is not valid unless it be followed by delivery of 
possession, because the subject of the gift is not transferred by 
homage or by the execution of deeds or instruments, although they 
may have been read in public. Nor again is property transferred 
by an unreal delivery, when possession, though physically handed 
over, is intended to be retained, and when the giver means that the 
thing given should remain his own property rather than that it 
should pass to the donee, and when he does one thing and pretends to 
do another ; but it is transferred only when the donor has given the 
donee full seisin by his own act if he be present, or by his attorney 
authorised in writing if he be absent, provided that the charier of 
donation and the letters of attorney be read in public before the 
neighbours specially assembled for the purpose, and also when 
the donor has both in act and intention withdrawn from possession 
(if he be not present at the actual handing over of possession), 
without any expectation or intention of returning as owner, and 
when the donee has been established in the vacant possession both 
in act and intention, and with the intention of retaining pos- 
session, and so that the one ceases and the other begins to hold 
possession, for the donor never ceases to hold possession until the 

* Compare Dig. zlL ii. 3. ( 19 : ^ lUud quoque a veteribus praeceptum 
est neminem sibi ipsmn causam posaessionis mutare posse. Sed si is, qui 
apud me deposuit vel oommodavit, eam tern, vendiderit mihi vel dona* 
verit, non videbor causam possessionis mihi mutare, qui ne possidebam 
qoidem.' Compare too the mode of conveyance by lease and release, i e. 
where the leasee was in possession of land under a lease for years and 
then the lessor released the reversion to him by deed. See below, Chap. 
V.J I. 

' That is, a disseisor who was in by wrong might, since he had actually 
the seisin, accept a release of the rights of the disseisee (the rightful 
owner), and so acquire an indefeasible estate (see Blackstone, ii p. 324, 
and above, p. zo6)» 
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CH. III. donee is invested completely with the seisin, and the seisin will 

SECT. n. not lie vacant at any intermediate moment. 

§ 12 (a). -^g must in the first place see what delivery is. Delivery is the 
voluntary passing to another of a corporeal thing belonging to the 
transferor or to another person, by his own proper hand or that of 
another persoii, as for instance of an attorney acting according to 
the will of the owner, into the hand of another person. And in 
one sense delivery is nothing else than the giving into possession 
of a corporeal thing. Therefore it is said that an incorporeal thing, 
such for instance as the mere right which inheres in a corporeal 
thing, does not admit of delivery : again, inasmuch as incorporeal 
things cannot be subjects of actual, but only of figurative possession, 
they are only acquired and held by subjection to or exercise of 
the right. The words ' belonging to the transferor or to another 
person' are used because it Is important to consider who can make 
delivery, and it should be known that it is every one who is capable 
of making a gift, whether he be owner or not. If however the 
delivery be made by the true owner, forthwith and without delay the 
donee begins to have a freehold on account of the coincidence of the 
right and possession and the mutual consent of both parties, and it 
is enough once for all to have had the requisite intention, whether 
at the time of delivery or after delivery; and another reason is 
that delivery is a mode of acquiring property by the law of nature. 
For there is nothing so consonant to natural justice as that effect 
should be given to the intention of the owner when he wishes 
to transfer his property to another. And thei*e is no difference 
whether the owner himself hands over to another the subject of 
the gift, or whether another person does it by his will ; as for 
instance, if it be done through an attorney if the owner himself be 
not present, or by a messenger, provided he have letters patent of 
attorney, as has been before partly stated, containiug the expression 
of the donor's will. And in that case the letters and the charter 
should both be shown, so that it may be said, as it is expressed 
in English, ' He had both writ and charter.' And whether the 
delivery be made by the owner himself or by his attorney, both in 
the case where delivery is to be made to any one of any hoDse 
by itself, or of any messuage in respect of any land with the 
intention that the donee should possess the whole of the land 
up to certain boundaries, with all its rights and appurtenances, 
and in any case where thei*e is no need that he should go round 
every field or tread with his feet the whole ground, delivery ought 
to be made by the door and by the hasp or ring, and thus the 
donee will be in possession of the whole, by virtue of the intent 
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and by looking at it and meaning to acquire possession. And CH. III. 
if there be no bailding on the ground the seisin should be ef- s^ectt. ii. 
fected, as is commonly said, by the rod and staff, and the mere ^ ^^* 
putting down the foot with the desire of possessing in accordance 
with the intention of the donor is enough, although no part of the 
produce is at once taken, for a man may have a free tenement by 
means of delivery although he do not immediately enjoy it or take 
any part of the produce, for actual enjoyment and taking some of 
the produce play no important part in the completion of the gift. 
They are however often of avail as evidence of possession, and may 
be called the outward and visible sign of a gift, just as delivery 
itself is. 

The mere will of the owner is sometimes sufficient to effect the 
transfer of the corporeal tenement to another. The ground upon 
which the right to the possession rests is as it were changed ; 
but this must be accompanied by some foim sufficient to afford 
evidence of the intention of the transferor. For instance, if 
any one has leased and granted land to another for a term of 
life or years, and afterwards has sold or given the land to the 
same person, although at first the donee had a different ground 
of possession, so soon as the owner permits the land to remain in 
his possession by the title of sale or gift or otherwise it becomes 
the property of the donee. In the same way if at first there 
is no legal title to the possession, but a man is in possession of 
the property of another by intmsion or disseisin, and the owner 
of the property desires that it should be the property of the 
intruder, his it will be, although he was not the true owner who 
had the possession j for by a fiction the possession as well as the 
ownership is supposed to have been by the will of the lord, because 
the property has come into the possession of the disseisor as it 
were firom the true owner and by his action. 



§ 13. Villenagium. Non-free Tenure. 

In early times^ as has before been said, only freemen held 
property in land. Every person having an interest recognised 
and protected by law is of necessity a freeholder. The prac- 
tice however of allowing villeins to continue to occupy their 
lands without interruption, and even to alienate and transmit 
their interests to their descendants^ has given a new sense to 
the word viUenagium, which has now come to mean (i) the 
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CH. IIL nature of a villem s interest in land, (2) the kind of interest 
®^' "• which a villein has, though the land may be held by a free- 

man. Though there is some distinction, as pointed out in 

the text, between the rights which the lord would have 
against a villein and against a freeman holding in villenage^ 
they resemble each other in this, that both hold at the will 
of the lord and can be turned out of the occupation of the 
land by him at any moment. Neither therefore can bring 
an assize^ for this is a remedy applicable only to the freehold. 
There is nothing however to prevent the lord entering into 
a covenant with his villein, or freeman holding in villenage, 
to secure the continued enjoyment of the tenure. This cove- 
nant can be enforced by the villein^ or freeman holding in 
villenage, and it appears that by a writ of covenant the vU^ 
lefiagium itself might be recovered. That is the first step 
towards the legal recognition of estates in copyhold, exactly 
identical, as will be seen^ with the first step in the legal re- 
cognition of leasehold interests^. At this time the villein, 
or the freeman holding in villenage (except when he is pro- 
tected by an express covenant under seal entered into by the 
lord), holds strictly at the will of the lord. The only re- 
straints upon the will of the lord are those imposed by custom 
and moral or religious sanctions. The steps by which these 
customary practices gradually came to be recognised and en- 
forced in courts of justice, and grew into legal rights, will be 
noticed in the fifth chapter. 

Bbagtok, Hb. ii. cap. 7. fol. 36 a. Item potest quis dare tene- 
mentum quod ipse tenuit per servitium militare, tenendum in 
villenagium per villanas consueiudines et servitia, dam tamen 
certa et expressa. 

Lib. iv. cap. 28. fol. 208. Item tenementorum aliud viUena-" 
gium, et villenagiorum aHnd purum aliud privilegiatum. Purom 
autem villenagium est, quod sic tenetur, quod ille qui tenet in 
villenagio, sive liber sive servus, faciet de villenagio quicquid 
ei praeceptum fuerit, nee scire debeat sero quid facere debeat in 

* See below, § 17. 
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crasiino, et semper tenebitur ad incerta. Talliari autem potest GH. III« 
ad Yoluntatem domini ad plus vel ad minus. Item dare mer- bbct. ii. 
chetum ad filiam maritandam, et ita semper tenebitur ad incerta ; ^ ^^' 
ita tamen quod si liber homo sit, hoc faciat nomine villenagii et 
non nomine personae, nee enim tenebitur ad mercbetum de jure, 
quia hoc non pertinet ad personam liberi sed villani. Si autem 
yillanus fiierit, omnia faciat et incerta tam ratione villenagii quam 
personae, nee liber homo, si sic tenuerit, contra voluntatem domini 
villenagium retinere potent, nee ipse compelli quod retineat nisi 
velit. Est etiam villenagium non ita purum sive ooncedatur libero 
bomini vel villano ex conventione ^ tenendum pro certis servitiis et 
consuetudinibus nominatis et expressis, quamvis servitia et consue- 
tudines sunt villanae. Et unde si liber ejectus fuerit, vel villanus 
manumissus vel alienatus, recuperare non poterunt ut liberum 
tenementum cum sit villenagium, et cadit assisa, vertitur tamen 
in juratam ' ad inquirendum de conventione, propter voluntatem 
dimittentis et consensum, quia si querentes in tali casu recupera- 
verint villenagium', non erit propter hoc domino injuriatum 
propter ipsius voluntatem et consensum, et contra voluntatem 
Buam jura ei non subveniunt, quia si dominus potest villanum 
manumittere et feoffietre, multo potius poterit ei quandam oon- 
ventionem facere, et quia si potest id quod plus est, potest multo 
fortius id quod minus est. Est etiam aliud genus villenagii quod 
tenetur de domino rege, a Conquestu Angliae, quod dicitur soca- 
gium villanum, et quod est viUenagium, sed tamen privilegia- 
tum*. Habent itaque tenentes de dominicis domini regis tale 

^ Conventio, ' covenant,' i. e. agreement by deed under seal, i. e. writing 
on paper or parchment sealed and delivered. Breve de conventione, 
* writ of covenant.* Breach of a covenant always was a ground for an 
action at law. 

' That is, the recognitors of the assize who had been siunmoned to 
decide the questions raised in the Assize of Novel Disseisin (see above, p. 
I la) were turned into a jury to determine on the fact of the existence of 
the alleged covenant. At this time the practice of determining questions 
by the voice of the recognitors of the assize was developing into trial by 
jury in civil proceedings generally. See Reeves, L p. 354. 

* From this it appears that by this form of action the villenagium itself, 
i e. the right to hold the land under the obligation to render the accus- 
tomed services, could be recovered. 

^ This tenure is that from which the species of copyhold tenure known 
as tenure in ' ancient demesne ' derived its origin. See Blackstone, ii. p. 
98. Biaeton (lib. i. cap. 11. fol. 7) describes what is probably the same 
classy as having been free men at the time of the Conquest, holding lands 
by free services, and as afterwards having received back their lands to be 
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CH. III. privileginm, qaod a gleba amoveri non debent, qnamdia velint et 
SECT. n. possint facere debitnm Bervitiimi, et hujusmodi villani sokmanni 
^ ^^- proprie dicantur glebae ascripticii. Villana autem faciunt servitia 
sed certa et determinata. Nee compelli poteront contra volun- 
tatem suam ad tenenda hujusmodi tenementa, et ideo dicuntur 
liberi^. Dare autem non possunt tenementa sua, nee ex causa 
donationis ad alios transferre, non magis quam villani puri, et 
unde si transferri debeant, restituunt ea domino yel baUivo, et ipsi 
ea tradunt aliis in viUenagium tenenda '. 

Tbanslation. 

Further a man may grant a tenement which he himself held by 
military service to be held in villenage by villein customs and ser- 
viceSj provided that they are fbced and defined. 

Further there is a species of tenement called a villein tenement ^ : 
and the tenure of villein tenements is sometimes pure villenage, 
sometimes privileged villenage. Pure villenage is where land is held 
on such terms that the tenant in villenage, whether he be free or a 
serf, shall do for his villein tenement whatever be commanded him, 
and has no right to know at night what he will have to do on the 
morrow; and he shall always be bound to uncertain services. Further 
he is liable to be taxed at the will of the lord to any extent. Further 
he is bound to pay a fine for the privilege of giving his daughter in 
marriage, and thus he will always be bound without defined limits, 

held by yillein services, but retaining their personal status of freedom. 
As holders in villenage the assizes of novel disseisin and of moit 
d'ancestor were not available to them, but they might employ a remedy 
called by Bracton 'parvmn breve de recto secundum oonsuetudinem 
manerii.' 

^ The variety of customs prevailing in various districts gave rise to 
various species of tenure, which later lawyers found a difficulty in classi- 
fying. We find in later times that it was sometimes a matter of dispute 
whether a particular tenure was freehold or copyhold. Coke (Compleat 
Ck>pyholder, zzxii) speaks of ' copyholds of frank-tenure which are most 
usual in ancient demesne. Though sometimes out of ancient demesne we 
shall meet with the like sort of copyholds, as in Northamptonshire there 
are tenants which hold by copy of court roll, and have no other evidence, 
and yet hold not at the will of the lord. These kind of copyholders have 
ihe frank-tenure in them, and it is not in their lords, as in case of copy- 
holds of base tenure.' See Blackstone's tract. Considerations on Copy- 
holds ; and see below, Chap. Y. § 6. 

' See as to the mode of alienating copyholds, Chap. Y. i 6. 

' Yillenage is used in this passage both in the sense of villein land and 
of villein tenure. 
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provided that if be be a free man, be performs these duties as an CH. III. 
incident of his tenure, not of personal status ; and be will not by s^^- ^' 
right be bound to pay the fine on marriage of a daughter, for this ^ ^^* 
is appropriate to the personal status of a villein, not of a free man. 
But if he be a villein, he is bound to do all things, however un- 
defined, both as an incident of his holding as a villein and of his 
personal status, nor can a free man, if he hold in this way, retain 
the villein tenement against the will of the lord, nor can he himself 
be compelled to retain it unless he desires to do so. There is also 
a holding in villenage not of such a pure type, whether the grant 
be to a free man or to a villein, by means of a covenant to be held 
for fixed services and customs named and expressed in the deed, 
although the services and customs are of villein nature. And if 
a free man or a villein who has received his freedom, or who has 
been conveyed to another person, is ejected from such a holding, 
they cannot recover the land as a free tenement because it is a 
villein tenement, and the assize would not lie. The assize may how- 
ever be converted into a jury to inquire concerning the covenant, 
because of the intent and assent of the transferor; for if the 
complainants in such a case recover the villein tenement, there 
will not on this account be any wrong done to the lord because 
of his intent and assent, and the law does not come to the aid 
of the tenant contrary to the will of the lord ; since if the lord 
is able to free the villein and to grant him a freehold, much 
rather can he make a covenant with him, for if the lord can 
do that which is more important, all the more can he do that 
which is less important. 

There is also another kind of villein tenure which has been 
held of our lord the king ever since the Conquest of England. 
This is called villein socage, and it is a villein tenure but of 
a privileged kind. Thus the tenants of the demesne of our 
lord the king have this privilege, that they cannot be removed 
from the land as long as they are willing and able to render 
the services which they owe, and villein socmen of this kind are 
properly said to be bound to the land. Moreover they render 
yiUein services, but the services are fixed and ascertained. Nor 
can they be compelled contrary to their desire to hold tenements 
of this kind, and therefore they are called free. Further they 
cannot make a gift of their tenements, or transfer them to others 
by the title of gift any more than pure villeins can, and therefore 
if the tenements have to be transferred, the tenant surrenders 
them to the lord or his bailiff, and the lord transfers them to 
other persons to be held in villenage. 



156 EXTRACTS FROM 6RACT0N. 



CH. III. § 14. Alienation. 

SBCT. n. 



§14. 



The probable early history of alienation^ and the limitations 
to which it was subject in the interest of the family or of the 
heir, haye already been sketched \ Every limitation on alie- 
nation based on the principles of the early customary law has 
disappeared by the time of Bracton. But with the predomi- 
nating influence of the great lords^ endeavours were made 
to impose other restrictions on the freedom of alienation. 

It appears that about the time of the passing of the provi- 
sions quoted above ^ from Magna Carta, strenuous attempts 
were made in the interest of the great lords to prevent a 
tenant alienating any part of his land. These attempts how- 
ever, as appears from the following passage, were not suc- 
cessful. The provision in Magna Carta given above appears 
to be the only restraint upon alienation of lands in fee simple 
ever recognised by law in the interests of the lord. When 
lands were held of a mesne lord^ the effect of this provision 
seems to have been that if the lands were alienated contrary 
to the statute the heir of the alienor might enter upon the 
alienee and defeat his estate ^. This it was hoped would pre- 
vent alienations of portions of the land to the damage of the 
interests of the lord. The law as to alienation in the case of 
lands held immediately of the king was different ^. The sub- 
ject is very obscure, but it appears probable, as is asserted by 
Sir E. Coke in his notes on the passage of Magna Carta, that 
before the reign of Henry III there was no greater restraint 
on the alienation of lands held in fee of the Crown than in. 
the case of lands held of a mesne lord; that about this time 
it was established (whether by this provision of Magna Carta^ 
as Sir E. Coke thinks, or not is doubtful) that the lands held 
immediately of the king could not be alienated without incur- 
ring liability to a fine for a licence of alienation. It con- 



^ See above, Chap. III. ( 7. 

* Cap. zzzis. (ed. 1317). See abore, p. 132. 

' Coke, 9 Inst. p. 66. * lb. p. 65. 



ALIENATION, 157 

tiniied for a long time to be a question whether snoh an CH. III. 
alienation of lands without licence was a cause of forfeiture to ^■*''' ''• 

the Crown, or whether the king could only distrain for the 

fine. This doubt was set at rest by i Edward III, st. 2, c. I2, 
by which it was provided that an alienation without licence 
of lands held of the king in chief should not be a cause of 
forfeiture, but a reasonable fine should be taken in the Chancery 
by due process. Henceforth for a licence of alienation by a 
tenant in capite the king was held to be entitled to a third 
part of the yearly value of the land, and for a fine upon 
alienation without licence to one yearns value. These fines 
upon alienation were abolished by 12 Car. II, c. 29 ^. 

Bractok, lib. ii. cap. 19. fol. 45. Sed poBset aliqais dicere 
quod ex hoc quod donatorios olterins dat et transfert rem dona- 
tam ad alios, quod hoc facere non potest, quia per hoc amittit 
dominus servitimn snum, quod quidem non est veram, salva pace 
et reverentia capitalium dominoram. Et generaliter vemm e&t, 
quod donatorins rem et terram sibi datam donare poterit cui 
voluerit, nisi ad hoc specialiter agatm* in possessione ne possit. 
Cum enim quia tenementum dederit, cerium dat tenementnm tali 
modo, ut cartas consuetudines recipiat et cerium servitium, ec- 
cundom quod superius dictum est. £t unde de jure plus petere 
non poterit, si habuerii quod convenit, et sic iollat quod suum 
fuerii ei vadai. Non enim fit donatio tali modo quod habeai cus- 
todiam ierrae et haeredis maritagium, sed quod habeai homagium 
et servitium, sed cum homagium habuerit et tale debeatur forin- 
secum' servitium quod domino capiiali, debeatur relevium, et 
custodia terrae, et maritagium baeredis cimi evenerint, ei quae 
sequuntur, forinsecum sicut servitiom domini regis; nimquam 
tamen habebit dominus capitalis i&ia simul, sed unum istorum 
tantum, cum evenerit, aut relevinm, aut cusiodiam, et haeredis 
maritagium. Ei bene poterit esse quod uhum istorum semper 
eveniet, et alind nunquam : ei unde si dominus tantum relevium 
habeai, ei teneai inde se contentum, quamvis plus valeani custodia 
et haeredis maritagium, et quia ubi quis tenetur ad duo sub dis- 
junciione, unum solvendo vel faciendo liberator, et unde cum quis 
capitalis dominus tenentem suum impedierii quod dare non possit, 

' See First Beport on the Dignity of a Peer, pp. 398-400, and for the 
later hiBtory of the law of alienation of lands, aee below, Chap. lY. § 5. 
' See above, § 11. 
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CH. IIL facit ei injuriam et disseisinam apeitam, ex quo ilium re sua et 

SK3T. n. seisina nti non permittit Tenens vero nullam facit injuriam 

^ domino suo ex tali donatione, quamvis damnum, cum ipse domi* 

nus habere possit relevium de suo feoffato et ejus haeredibus, 

et licet damnum facit, non tamen injuriosum erit praedicta 

ratione 

Si tenens meus feoerit donationem, quaeritur cui faciat in- 
juriam; — ^non domino, quia dominus babet quicquid pertinet ad 
ipsum, et tenementum obligatum et oneratum, quicquid dicatur, et 
ad quemcunque pervenerlt. Item nee feofGsitus, quia nihil ad 
capitalem dominum quicunque feodum suum tenuerit, cum tenens 
sit tenens suus quamvis per medium. Item si dicat quod injuste 
ingressus est feodum suum, dico non, quia non est fecdum suum in 
dominico sed tenentis illius, et dominus nihil habet in feodo nisi 
servitium, et sic erit feodum tenentis in dominico, et feodum 
domini in servitio, et si dominus prohibuerit ne tenens faciat 
voluntatem suam de tenemento suo quod tenet in dominico, sic 
intrat dominus in tenementum tenentis sui et facit ei disseisinam ; 
nisi modus vel conventio in ipsa donatione adjecta aliud inducat, 
cum quilibet possit modum et conditionem in donatione sua appo- 
nere, et legem quae semper obsei*Yabitur ^. 

Lib. ii. cap. 35. fol. 81. Item eodem modo poterit ho- 

magium dissolvi et extingui in persona tenentis et con- 

valescere in persona alterius, ut si tenens, cum homagium fecerit 
domino suo, se dimiserit ex toto de haereditate sua et alium feofiPar 
verit tenendum de domino capitali, et quo casu tenens absolvitur 
ab homagio et extinguitur homagium, velit nolit dominus capitalia, 
et incipit in persona feoffati, qui obligatur propter tenementum 
quod tenet, quod est feodum domini capitalis ^. 

Tbakslahon. 

But as regards the power of the donee to make a gift over and 
to transfer to another the property granted to himself, some might 

^ By the time of Littleton (see sect. 360) this condition, imposing a 
restraint on alienation, was held illegal. A partial restraint however was 
still permitted. In Bracton's time such restrictions were not uncommon, 
especially * viris reli gnosis et Judaeis.' See fol. 13. 

' This passage shows that it was possible before the Statute of Quia 
Emptores for a freehold tenant to grant away the whole of his land to 
another, so as to place the grantee exactly in his own position, and to 
substitute him as tenant to the superior lord. The Statute of Quia Emp- 
tores (see below, Chap. IV. § 5) applied only to the case of a grant of a 
portion of his land by the tenant 



, 
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say tliat he cannot do so, because by this means the lord loses CH. III. 
his service; this however is not true— with all respect to the sect- "• 
chief lords be it said. And speaking generally, the truth is that ^ 
the donee may gi*ant the property and the land granted to him 
to whomsoever he pleases, unless there were some special pro- 
vision against alienation at the time of the feoffment. For 
when any one makes a gift of a tenement, he gives away an 
ascertained tenement upon condition of receiving in exchange fixed 
customs and fixed services, in accordance with what has been 
said above. And he cannot rightfully claim anything more from 
the gift ; let him therefore take what is his and go his way. For 
the gift is not made for the pm*pose of the donor's obtaining 
wardship and marriage of the heir, but for homage and service ; 
nevertheless when the donor has the right to homage, and that 
kind of extrinsic service is due which belongs to the chief lord, 
then relief and the wardship of the land, and the marriage 
of the heir, shall become due when the occasion arises ; and 
also incidents of tenure, as for instance the extrinsic service 
due to our lord the king ; the chief lord however shall never 
have all these incidents at once, but one of them only when 
the occasion happens, either relief, or wardship and the marriage 
of the heir. And it may well be that one of these incidents 
may constantly happen and another never at all, hence if the lord 
have only a relief let him be content therewith, although wardship 
and the marriage of the heir are more valuable ; and because when 
any one is bound to render one of two duties disjunctively, he dis- 
charges himself by paying or rendering one of them. Hence 
wheQ any chief lord hinders his tenant from making a gift, he 
works him an injury and an open disseisin, in not sufiering him to 
make use of his own property and his own seisin. The tenant 
however by such a gift works no wrong to his lord, although he 
does him harm ; since the lord may have his relief from the feoffee 
of the tenant, and although the tenant may do the lord harm, 

jet the act will not be wrongful for the reason aforesaid 

If my tenant makes a gift, it may be questioned to whom he 
works a wrong ; not to the loi-d, for the lord has all that belongs 
to him ; and he has the tenement bound and burdened whatever 
may be the words of gift, and into whosesoever hands it may come. 
Nor does the feoffee injure the lord's rights, because it matters 
nothing to the chief lord who holds his fee, since the actual tenant ^ 
is his tenant, although there be an intermediate lord. Further if 
the lord allege that the tenant has wrongfully entered upon his 
fee^ I say it is not so, because the fee is not the property of the 



^ 
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CH. III. lord but the tenant, and the lord has nothing in the fee except 
SECT. n. the services due to him, and thus the fee is the property of the 
* tenant, hut subject to services to the lord ; and if the lord pro- 

hibits the tenant from doing what he pleases with the tenement 
which he holds in his demesne, this will be an entrance by the 
lord upon the tenement of his tenant, and will work a disseisin, 
unless any other consequence follows from any condition or 
covenant contained in the gift itself, for any one can annex terms 
and conditions to his gift, and thus create a rule of law which 
must always be observed. 

Book ii. chap. 35. fol. 81. In the same way the tie of homage 
may be dissolved and extinguished as regards the person of the 
tenant, and attach to the person of another, as for instance where 
the tenant when he has done homage to his lord has altogether 
relieved himself of his inheritance and has enfeofifed another to 
hold of the chief lord, and in that case the tenant is released from 
the duty to render homage, and the homage is extinguished, 
whether with or against the will of the chief lord, and the tie 
attaches to the person of the feoffee, who is bound because of th^ 
tenement which he holds, because it is the fee of the chief lord. 



§ 15. Differences of Freehold Estates in respect of their Dura' 
tion. Estates of Freehold and Estates less than Freehold. 
Conditional Gifts, 

As the necessary connexion between the personal status of 
freedom and the holding of land comes to be of less import- 
ance, the word ' freehold' gradually loses its original signifi- 
cation, and is confined to what was before only one of the 
principal attributes of freehold tenure. When the rights 
over the land are g^ven for a period the termination of which 
is not fixed or ascertained by a specified limit of time, the 
interest is a freehold interest. This is the usual sense of the 
word 'freehold' at the present day when opposed to 'lease- 
hold' tenure. A trace of the older meaning remains in the 
opposition of * freehold ' to ' copyhold ' tenure ^. 

In the latter part of the following passages we find the 

^ See Chap. V. ( 6. 
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groundwork of legal doctrines which attained afterwards to OH. III. 
great complication and technicality^ bnt which are compara- "^V"' 

tively plain as laid down by Bracton. These are — 

(i) That a gift to A and his heirs is a donatio simplex ei 
pura as opposed to a conditional gift, that under such a gdi 
the donee A takes (to use the later expression) 'by purchase^' 
ex eauM donationis, but that upon his death his heir takes by 
descent, that is^ not directly from the donor, but as succeeding 
to and representing the donee. The effect of such a gift is 
therefore not to give one interest to A and another to his 
heir^ but to give the whole interest to A, that is, an estate 
in fee simple descendible to his heirs general In such a 
gifty as it is technically expressed^ the word ' heirs ' is a word 
of limitation, not of purchase. It is simply a niode of de- 
scribing the nature and extent of the interest which is taken 
hjA. 

(2) If however other conditions or limitations are expressed 
in the gift, the estate given is^ according to Bracton^ to be 
modified thereby. Thus if an estate be given to a man and 
the heirs of his body, or to a man and his sons by a particular 
wif e^ the fee will in that case descend according to the modi- 
fications expressed in the gift ; and if no such issue is bom^ 
the condition will not have been fulfilled^ and the estate will 
revert to the donor. It does not appear from this passage 
within what limits this power of the donor to define interests 
to be taken under the grant was confined. Some of the 
instances given by Bracton would have been clearly inad- 
missible in later times. The law, as will be seen hereafter^ 
took a more definite shape after the Statute De Donis Con- 
ditionalibus ^. 

(3) It appears from this passage that what were afterwards 
known as remainders and estates of future enjoyment were 
regarded by Bracton as conditional estates. For instance, a 
gift to A and the heirs of his body^ or, if they fail, then to £ 
and the heirs of his body^ &;c.^ would, according to Bracton, 

^ See below, Chap. IV. $ 3, 
If 
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CH. III. give to ^ an estate in expectancy^ to come into effect or en* 

T15"' i^J™^^* ""^^^"^ ^^ ^'* ^y^S without issue bom, or on failure 
of A's issue. This would in after times have been called a re- 
mainder ^ Brswton speaks of it as a condttional gift. The 
prominence which Bracton gives to conditional estates is no 
doubt in a great measure owing to the full discussion of the 
nature and effect of conditions to be found in the sources 
of Roman law '. 

Bracton, lib. iv. cap. 28. fol. 207. Yidendom est igitur in 

primis de generibus tenementomm Et sciendum quod 

libermn tenementom est id quod qnis tenet sibi et haeredibus sois 
in feodo et haereditate, vel in feodo tantom, sibi et haeredibus sois. 
Jtem ut liberom tenementnm, sicut ad vitam tantom vel eodem 
mode ad tempus indeterminatum, absque aliqoa certa temporis 
praefinitione, scilicetj donee quid fiat vel non fiat, ut si dicatur, 
do tali donee ei providero. Liberom antem tenementom non 
potest diei alieojos qood qois tenet ad eertom nomerom annorom 
mensiom vel dierom, licet ad terminum centum annorom, quae 
exeedit vitas hominum. Item Hberum non potest dici tenementum 
alicujus, quod quis tenet ad voluntatem dominomm precario, quod 
tempestive et intempestive poterit revocari, sicut de anno in 
annum, et de die in diem. 

Lib. iL cap. 5. fol. 13. Et sciendum quod multiplieiter fit 
donatio ; qnandoqoe scilicet in feodo, quandoqoe in vita, quan- 
deque ad feodi firmam', quandoque ad terminum vitae vel an- 
norum. Si autem ad vitam qualitercunque, Etatim habet dona- 
torius liberum tenementum, ut, si fuent ejectus, recuperare possit 
per assisam novae disseisinae, et poterit ille cui sic data foit terra 
ilia, alteri dare, vel in feodo, vel ad vitam si voluerit, sed revocari 
poterit donatio *, Sed si ille, qm tenuerit ad vitam, sic et taHbos 
verbis donationem fecerit de terra, quam ad vitam tenuerit, alicui, 
' Do et concede tali quicquid juris habeo in tali terra,' etsi qui dat 

* See below, Chap. V. § 3. 

* See especiaUy Dig. xxxy. tit. i. De Conditionibus et Demonstrationi- 
bos. 

' For a gift in fee farm, see above, p. laa, n. 3. 

* That is, if tenant for life makes a gift of an estate of greater duration 
than he himself possesses, the freehold passes, but the estate granted may 
be avoided after the death of tenant for life by the person entitled in re* 
mainder or reversion. The powers of a tenant for life to sell or lease 
lands have been greatly enlarged by the 'Settled Land Acts 1882-90,' 
the principal of which is 45 &; 46 Vict. C. 38. 
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liberom habeat tenementnm, non tameii facit ei cni bic donatm* OH. III. 
libenun tenementnm^, quia dico, * Do tibi jus menm/ hoc est ter«- **^" "• 
ram talem ad vitam meam BcUicet donatoris, non agitor ad vitam ^ ^^' 
donatorii, et ideo donator licet liberom habuerit tenementnm, 
donatorio tamen per baec verba libemm tenementnm facere non 
potnit, quia si dixisset, ' Do tibi talem rem in dominico vel in feodo,' 
hoc non esset jns snnm, sed injnria. Jns aatem ennm hoc fuit, 
dare illnd quod habuit, scilicet terram dare ad vitam suam, scilicet 
donatoris et non ad vitam accipientis, quia hoc esset injnriosum 
et non justimi, et ex hoc liberum tenementnm habere non potuit. 

Lib. ii. cap. 6. fol. 17. Donationum alia divisio scilicet quod 
alia simplex et pura, alia conditionalis, alia sub modo, uni facta, 

vel pluribus successive Simplex autem et pura did 

poterit ubi nulla est adjecta conditio nee modus ; simpliciter enim 
dari dicitur, quod nullo adjecto datm*. Ut si dicatur, ' Do tali 
tantam terram in villa tali pro homagio et servitio suo, habendam 
et tenendam eidem taH et haeredibus suis de me et haeredibus 
meis, reddendo inde annuatim ipse et haeredes sm mihi et haeredi- 
bus meis tantum ad tales terminos pix) omni servitio et consuetn- 
dine seculari et demanda/ ita quod certa sit res quae datur, et 
carta servitia et consuetudines quae domino debentur, licet incerta 
sunt alia quae tacite remittuntm*, ' et ego et haeredes mei warranti- 
zabimus, acquietabimus, et defendemus in perpetuum talem et 
haeredes suos versus omnes gentes per praedictum servitium,* 
et sic acquirit donatorius rem donatam ex causa donationis, et 
haeredes ejus post eum ex causa successionis \ et nihil acquint ex 

* This, however, was not law in later times. By such a grant as that 
supposed in the text, the grantee would become tenant pur autre iTie, 
which is as much a freehold interest as is an ordinary estate for life, 
(See Blackstone, book iL p. lao.) On the death of tenant pur aiUre vie in 
the lifetime of cesiui que vie (the person during whose life the estate is to 
last), formerly the lands became the property of the first occupant. If 
the grant had been made to a man and his heirs, the heir took during 
the residue of the life of cestui que vie, and was called the special occupant 
Blackstone, ii. p^ 259. The Statute of Frauds, 29 Car. II, c. 3, followed 
by 14 Geo. II, c. 90, makes such estates subject to the will of tenant pur 
autre vie, and provides that, if not so disposed of, and there is no special 
occupant, the estate is to devolve upon the executors or administrators, 
and be dealt with as personal property. 

* In the technical language of later times the word ' heirs ' in such a 
gift is a word of limitation, not of purchase ; v ^- it is merely descriptive 
of the estate which the grantee takes. A gift to A and his heirs is 
equivalent to a gift to ^ in fee. If the words ' of inheritance * be omitted, 
the estate granted is only for life. 

M 2 
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CH. III. donatione facta anteoessori, quia cum donatorio non est feoffatos. 

^^^^' ^' • « . . Item aogere poterit donationem et hceve alios quasi haere- 
^ des, licet revera haeredes non sunt, ut si dicat in donatione, 

' habendum et tenendum tali et haeredibus suis, vel cui terram 
illam dare vel assignare voluerit S et ^o et haeredes mei war- 
rantizabimuB eidem tali et haeredibus suis, vel cui terram 01am 
dare voluerit, vel assignare, et eorum haeredibus contra omnes 
gentes ; ' in quo casu si donatorius terram illam dederit vel assigna- 
verit, si donatorius et haeredes sui defecerint, donator et haeredes 
sui incipiunt esse loco donatorii et haeredum suorum, et pro hae- 
rede donatorii erunt, quoad warrantizandum assignatis et haeredi- 
bus eorum, per clausulam contentam in charta primi donatoris, 
quod quidem non esset nisi mentio fieret cle assignatis in prima 
donatione. Sed quamdiu primus donatorius super^tes fuerit vel 
ejus haeredes, ipsi tenentur ad waiTantiam, et non primus donator. 
Item sicut ampliari possunt haeredes sicut praedictum est, ita 
coarctari poterunt per modum donationis, quod omnes haeredes 
generaliter ad successionem non vocantm*. Modus enim legem 
dat donationi, et modus tenendus est contra jus commune, et conira 
legem, quia modus et conventio vincunt legem, ut si dicatur, * Do 
tali tantam terram cum pertinentiis in N". habendam et tenendam 
sibi et haeredibus suis quos de came sua et uxore sibi desponsata 
procreates habuerit.' . . . Quo casu, cum certi haeredes ezpri- 
mantur in donatione, videri poterit, quod tantum sit descensus 
ad ipsos haeredes communes per modum in donatione appositum, 
omnibus aliis haeredibus suis a successione penitus exclnsis, quia 
hoc voluit donator. Et unde si hujusmodi haeredes procreati 
fuerint, ipsi tantum vocantur ad successionem, et si taliter feoflatus 
aliquem ulterius inde feoffaverit, tenet feoffiunentum, et haeredes 
tenentur ad warrantiam ', cum ipsi nihil clamare possunt nisi ex 
successione et descensu parentum, quamvis quibusdam videatur 
(juod ipsi feoffati fuerint cum parentibus, quod non est verum*. 

*■ This mention of assigns did not confer a right of alienation, which, as 
has been seen, existed already. In fiftct the phrase seems to have found 
its way into charters of feoffinent from the habitual use of some similar 
expression in the old Anglo-Saxon charters ; see above, pp. 14, 100. The 
practical effect, as Bracton points out immediately, seems to have been to 
extend the warranty of the donor for the protection of the assigns as well 
as the heirs of the donee. See Beeyes, i. p. 3aa Mr. Joshua Williams, 
Elements of Beal Property, 15th ed. p. 63, appears to attach too great an 
importance to the use of the clause. 

■ See below, Chap. V. § a. 

' For the same principle applies as aboYe, that the words are only 
descriptiye of the estate taken by the grantee. The instance just given 
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Si antem nnlloe tales haeredes habuerit, reyertetur terra ilia ad OH. III. 
donatorem per conditionem tacitam, etiam gi nnlla fiat mentio in sect. n. 
donatione quod revertatur, vel «i expressa mentio in donatione ^ ^^* 
habeatur: et ita erit si haeredes aliquando extiterint et defece- 
rint^. Sed in primo casu abi nnllus eztiterit, semper erit res 
data donatorio libemm tenementnm et non feodum. Item in 
secnndo casa, quousque inceperint haeredes esse, est liberom tene- 
mentnm*, cum autem inceperint habere, incipit liberum tene- 
mentum esse feodum ', et cum desierint esse, desinit esse feodum, 
et iterum incipit esse liberum tenementum *, et ita nunquam ibi 
erit dotis exactio nisi fuerit donatio pura, quia de reversione 

expressa nunquam fiat mentio '. 

Item esto quod sic dicatur in donatione, ' Do tali tantam terram 
cum pertinentiis etc. habendxun et tenendxun sibi et haeredibus 
snis si haeredes habuerit de corpore suo procreatos ; ' si tales 
haeredes extiterint, quamvis defecerint, generaliter vocandi sunt 
omnes et in infinitum, quia satisfactum est conditioni '. Si autem 

is that of an estate which would in later times have been called a special 
estate taiL 

^ A reversion, as will be shown at length below, Chap. V. ( 3 (i), is not 
expressly granted, but is that portion of the estate of the granter which 
he retains when he has made a grant of a smaller or lesser interest. 

* That is, 'an estate for life/ 

' This is an instance of what Blackstone calls an estate upon condition 
precedent ; il. ch. 10, p. 154. 

* This, as will be seen in the next chapter, appears te have been ruled 
differently before 13 Edward I. Thei notion of a conditional estate had 
been by that time still further elaborated. The mere birth of issue was 
regarded as the happening of the condition so as to vest the fee in the 
donee, at all evente so as to enable him to make a grant of the land in fee 
simple. The subsequent fiulure of issue to whom alone by the form of the 
gift the land could have descended would not affect the power of the 
donee to alienate after the fulfilment of the condition by the birth of 
issue. See preamble of De Donis, Chap. IV. $ 3. 

* Dower can never be claimed out of a conditional estate thus created, 
for there is always the chance of its reverting. So long as an estate 
granted to a man and the heirs of his body was regarded as conditional 
merely, and as subject to reversion to the lord in the event of the donee 
having no issue or of the issue fidling, the widow of the donee had no 
right to dower. When, however, the Statute De Donis converted these 
estates into estates of limited inheritance called ' estates tail,' the right 
to dower attached and could be claimed out of an estete tail as much as 
out of an estate in fee simple. 

* And hence a gift ' viro et haeredibus suis de corpore procreatis,' was 
held to imply a condition, and to be the gift of the fee conditional on the 
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CH. III. nullns talis procreatns faerit, semper erit res data liberum tene- 
SEcrr. n. mentam, et revertetnr ad donatorem, omxdbus aliis haeredibns 
' ^* exclosis, cmn non sit conditioni satisfactom, et sic adjnngitur 
conditio sub modo. Item fieri poterit donatio yiro et nxori simul, 
et haeredibns nxoris tantum per modnm donationis, et eodem modo 
yiro et uxori et haeredibns viri tantum^. Item viro et nxori et 
haeredibns commnnibns si tales extiterint, vel si non extiterint 

tunc ejns haeredibns qni alium supervixerit 

Item poterit plnribns fieri donatio per modnm simnl et sneceS' 
sive ; nt si qnis plnres habeat filios, et sic fecerit primogenito 
donationem et dicat, ' Do A primogenito fiHo meo tantam terram 
etc. habendam.et tenendam sibi et haeredibns snis de oorpore sno 
procreatisy et si tales haeredes non habnerit, vel habnerit et defece- 
nnt, tunc terram illam do B filio meo postgenito ^ et yolo quod 
terra ad ipsum B revertatur habendum et tenendum sibi et haeredi- 
bus snis quos de corpore suo procreatos habnerit, et si nullos tales 
habnerit, vel si habnerit et defecerint, tunc volo et concedo pro me 
et haeredibns meis quod praedicta terra revertatur ad tertium 

donee haying issue of his body. Such a gift, however, differed from that 
in the text in not being descendible to heirs general. 

^ Bracton here appears to confound two principles which as the law 
farther deyeloped were kept quite distinct. A person may make a 
disposition of his lands to A for a limited interest and give a further 
interest to another to come into enjoyment or possession after the death 
of the first donee. This is not to create a new heir, but to Test an estate 
immediately by gift in the second donee. It is the creation of what is 
called a remainder, a class of interest which will be further explained in 
Chap.y. S 3 (a). The person to whojn a remainder is given takes directly 
from the person creating the remainder, and though the interest does not 
come into possession or enjoyment till after the tennination of the 
interest of the first donee, the second donee does not in any sense take by 
devolution from the first donee. The first donee has a limited interest 
given to him which is terminated, and makes way for the enjoyment of 
the second donee. This case and the next are quite different from the 
other instances given by Bracton in the text, pp. 164, 165. Following 
apparently Anglo-Saxon custom (see above, pp. 14, 58, n. 3), it was held 
that in some cases the donor could restrict the devolution of the inherit- 
ance to certain persons or classes of persons. In the later development 
of the law, and probably in the time of Bracton, the application of this 
principle was confined to a gift to a man and his issue, technically called 
* heirs of his body,' either generally, or of one sex, or to the issue by a 
particular wife. In this case, unlike the former, the inheritance is vested 
in the donee, and the issue take not directly from the donor, but by devo- 
lution from the donee. 

* This would in later times have been called a vested remainder in taiL 
See Chap. V. J 3 ;a). 
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filimn memu, habendmn et tenendmn sibi et haeredibus sais qaos CH. III. 
de corpore sao procreates habuerit, et sic de pluribos. Et si prae- 8e<^> ii> 
dicti ABC sine talibns haeredibus de corpore sao procreatis ^ ^^* 
decesserint, tunc yolo quod praedicta terra revertatur ad me et ad 
alios haeredes meos/ quod quidem fieret sine expressione per 
tacitam conditionem, nisi donator aliud inde ordinaret. Item si 
largius fiat donatio, ut si dicatur, *Do tibi tantum terrae etc< 
habendum et tenendum tibi et haeredibus tuis vel cui dare vel 
sfisignare in vita vel in morte legare Yolueris/ valet donatio propter 
Toluntatem et consensum donatoris, quamvis contra legem terrae 
fieri yideatur, et unde si legatarius primam habuerit seisinam, si 
haeres petat per assisam, legatarius contra assisam competentem 
habebit exceptionem de modo donationis : &i autem legatarius extra 
seisinam petat ex causa testamentaria in foro ecclesiastico, obstabit 
ei regia prohibitio, ne judices ecclesiastici judicarent, quia non 
habent jurisdictionem nee coercionem ad judicium suum exequen- 
dum. Si autem in foro seculari agere voluerit, quamvis hoc sit 
inauditum, bene poterit per breve formatum, cum possit quis renun- 
ciare iis quae pro se et suis fuerint introducta, sine praejudicio 
aliorum^ 

Item conditionum alia expressa et fit verbis negativis, ut si 
dicatur, ' Si Titius haeres non sit, tu haeres esto '/ vel ' Si tu 
haeredem de corpore tuo non habueris, tunc terra sic data rever- 
tatur ad tales/ unum vel plures, simul vel successive « . 

Item poterit conditio impedire descensum ad proprios haeredes 
contra jus commune, ut si dicam, ' concede tibi tantum terrae ad 

^ In this remarkable passage Bracton seems to suggest two modes by 
which the restriction upon the old Anglo-Saxon power of disposing of 
interests in lands by will might be evaded. Neither of these modes seems 
to have been ever adopted or recognised by the Courts of Common Law. 
A devise of lands was not recognised as conveying any legal interest to 
the devisee till after the legislation of Henry YIII. See Chap. YIIL As 
to the jurisdiction of the Ecclesiastical Courts in regard to legacies, see 
Blackstone, ii. 513, iii. 65^ A writ of prohibition was the proper mode of 
preventing a Court exceeding the bounds of its jurisdiction. GlanviU (lib. 
xii. c. 9i) gives a specimen of a writ of prohibition addressed to a plaintiff 
in the Ecclesiastical Court : ^ Bex vicecomiti salutem. Prohibe B. ne 
sequatur placitum in curia Christianitatis quod est inter N. et ipsum de 
laioo feodo ipsius B. in villa ipsa unde ipse queritur quod praefatus N. 
inde eum traxit in curia Christianitatis coram judicibus iUis.' 

* This instance is taken almost verbatim from the Digest, De Yulgari et 
Pupillari Substitutione, xxviii. tit. vi. i, and is not applicable to the law at 
the time of Bracton, the maxim being, * Solus Deus haeredem facere potest, 
non homo.' 
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CH. III. termintim x axmorom, et post terminum reyertator ad me terra iUa, 
SECT. n. et si infra terminum illorom x annorom deces^ero, concede pro me 
^ ^^* et haeredibns meis qaod terra ilia tibi remaneat ad vitam toam 
vel in feodo/ et eic facit conditio libenim tenementnm et feodum, 
et tollit conditio haeredibns assiBam mortis antecessoris, quia si illi 
prima facie habeant directam actionem, firmarius tamen habebit ex 
eonventione exceptionem \ Item quod fhit ab initio liberum 
tenementum et ad vitam, per conventionem poterit mutari in 
terminum, ut si aliquis ooncedat alteri terram ad vitam, fieri 
poterit inter eos conditio, quod si tenens infira certum terminum 
obierii^ quod haeredes tenentis vel assignati vel sui executores 
possunt terram sic datam tenere usque ad certum terminxmi, post 
mortem ipsius tenentis, et ita facit conditio de termino liberum 
tenementum, et e contrario, et dat exceptionem contra yeros domi- 

nos et eorum haeredes Item dat exceptionem creditori 

contra debitorem yerum dominum et haeredes ejus, si inter eos 
conyenerit ab initio, quod si pecunia suo die solutum non fuerit, 
quod terra in yadium data remaneat creditori et suis haeredibns, ut 
infra de assisa mortis antecessoris de haerede Johannis Dacy *. 

TSANSLATION. 

Bracton, book iy. chap. 28. fol. 207. I must then in the first 
place examine the different kinds of tenements 

Now it is to be observed that a freehold tenement is that which 
a man holds to himself and his heirs in fee and in inheritance, or in 
fee alone, to him and his heirs. Land is also held as freehold 
when it is held only for life, or for an indefinite period, without 
any fixed limit of time, as for instance until such a thing happens 
or does not happen, as if it be said * I give to such a one until 
I provide for him.' But a tenement cannot be called a freehold 
which any one holds for a cei'tain number of years, months, or 
days, though it be for a term of a hundred years, which exceeds 
the lives of men. Further, a tenement cannot be called a freehold 
which a man holds at the will of the lord and by favour, which 

' As to the assisa mortis anteoeasoris, see above, p. 109. Notice the 
accurate use of the term ' exceptio ' in the sense employed by the Roman 
lawyers. ' Conventio ' is here used, somewhat inaccurately, to express a 
conditional grant. This grant of the fee would not have been held 
good in later times, for it would in effect have amounted to a contingent 
remainder without any particular estate of freehold to support it : see 
below. Chap. V. § 3 (a). 

' See below. Chap. Y. $ 5 (a). The reference is to the report of some 
case. 
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may be revoked in Beason or out of season, as vrhen a man holds OH. III. 
from year to year or from day to day. ^^^' "• 

Lib. ii. chap. 5. fol. 13. And it should be known that a gift is 

made in many ways, sometimes for instance in fee, sometimes for 
life, sometimes in fee farm, sometimes for a term of life or years. 
But if it be made in any manner for life, the donee has at once 
a freehold, so that if he be ejected he can recover by the assize 
of novel disseisin, and he to whom the land was thus given can 
give it to another either in fee, or for life if he desires, but the gift 
is liable to revocation. But if he who has held for life makes a 
gift of the land which he holds for life to any one in such words as 
the following, ' I give and grant to such a one whatever right I 
have in such land,' although the donor has a fi'eehold, he does 
not create a fi*eehold in favour of the donee, because when I say 
' I give you my right,' that means ' I give such and such land for 
the life of me the donor,' and there is no question about the life of 
the donee, and therefore although the donor has a freehold, never- 
theless by these words he cannot create a freehold in favour of the 
donee, because if he had said ' I give you such land in demesne or in 
fee,' this would be a wrongful act and not the exercise of a right. 
HJB right was to give that which he had, that is to say to give the 
land for his life, that is for the life of the donor and not for the life of 
the donee, for the latter would be wrongful and not right, and under 
a grant for the donor's life the donee cannot acquire a freehold. 

Book ii. chap. vi. fol. 1 7. There is another division of gifts ; 
that is to say one kind is simple and absolute, another is conditional, 
another is restricted; and ^ts may be made to one person or to 

several in succession. A gift may be called simple and absolute 

when no condition or restriction is added, for that is said to be given 
absolutely when no terms are annexed to the gift. As if it be said 
' I give such a one so much land in such a township in return for his 

homage and service, to have and to hold to the said and his 

heirs of me and my heirs, rendering for the same by the year for 
himself and his heirs to me and my heirs so much, at such terms, in 
discharge of all service and secular customs and claims,' so that the 
subject-matter of the gift be certain, and the services and customary 
rights which are due to the lord be ascertained, although other matters 
from which he is tacitly discharged may be uncertain, * and I and my 
heirs shall warrant, acquit, and defend such a one and his heirs 
against all persons for the service aforesaid : ' and thus the donee 
acquires the subject of the gift by the title of a grant, and his heirs 
after him by the title of descent^ and the heir acquires nothing 
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CH. III. &om the grant made to his ancestor, because he is not enfeoffed 

SECT. n. with the donee Further the donor can enlarge the 

i ^^* gift and make other persons in a manner heirs, although they 
are not in reality heirs, as if he says in the grant ' to have and 
to hold to such a one and his heirs, or to whomsoever he may 
wish to grant and assign that land, and I and my heirs will 

warrant the said and his heirs and his donee or assign and 

their heirs against all persons ; ' in which case if the donee makes a 
gift or assignment of that land, then in case of the death of the donee 
and failure of his heirs it fiedls upon the donor and his heirs to 
take the place of the donee and his heirs, and to be in the position 
of the heir of the donee, so far as regards warranting the assigns 
and their heirs, by virtue of the clause contained in the charter of 
the first donor, which be it observed would not be the case unless 
mention had been made of assigns in the first grant. But so long 
as the first donee or his heirs survive, it is they who are bound to 
warranty, and not the original donor. Likewise as the class of heirs 
may be enlarged as has been said above, so can it be restricted by 
the limitations expressed in the gift, and in that case the heirs 
general do not succeed. For the limitations fix the legal effect 
of the gift, and the limitations of the gift must be abided by 
contrary to common right, and contrary to the general law, because 
such limitations, when agreed on, override the general law, as if the 
words are ' I give such a one so much land with the appurtenances 
in N. to have and to hold to him and his heirs whom he may have 
begotten of his body by his wedded wife.' . «... In which case, 
since a restricted class of heirs is mentioned in the gift, it may be 
seen that the descent is only to the common heirs of husband and wife 
according to the limitations expressed in the gift, all other heirs of 
the husband being altogether excluded from the succession, because 
such was the intention of the donor. Hence it is that if heirs of this 
kind have been begotten, they alone are called to the succession, and 
if one who is enfeoffed in this manner has proceeded to enfeoff any one 
else of the land,4his feoffinent holds good, and the heirs of the feoffor 
are bound to warranty, since they can claim nothing except by suc-> 
cession and deEcent from their ancestors, although some think that 
the heirs themselves have been enfeoffed together with their parents, 
which is not true. But if a feoffee to himself and the heirs of his body 
have no such heirs, the land will revert to the donor by an implied 
condition, even if there be no mention in the deed of gift of such 
reversion, or if there be such express mention ; and this will be the 
case too, if heirs have at any time come into existence and have 
failed. But in the first case, whei'e no heir has come into existence, 
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the donee will always hold the property given as an estate for life and CH. III. 
not as a fee. Also in the second case, until an heir has come into sect. ii. 
existence the estate is an estate for life ; when however an heir has ^ ^^' 
come into existence the life estate passes into a fee, and when there 
ceases to be any heir the fee also comes to an end and passes into an 
estate for life^ and as a consequence sach a gift will never support a 
claim of dower unless it be an absolute gift, because it is never the 
practice to make express mention of the reversion 

Further suppose that the words used in the grant are * I give to 
such a one so much land with the appurtenances etc. to have and 
to hold to him and his heirs if he have heirs begotten of his body ; ' 
if such an heir come into existence, although he fail, then the 
heirs general are entitled and for ever, because the condition has 
been satisfied. But if no such heir be begotten, the property the 
subject of the gift will always be an estate for life, and will fevert 
to the donor to the exclusion of all other heirs, for the condition 
has not been satisfied. In this way a condition may be annexed to 
the gift under the form of a limitation. Further a gift may be 
made to husband and wife together, and by tbe limitations in the 
gift to the heirs of the wife only, and in the same way to the husband 
and wife, and to the heirs of the husband only. Also to the husband 
and wife and their common heirs if any such come into existence, or 
if there be none, then to the heirs of the survivor 

Further a gift may be made to more persons than one at one 
time to follow in succession according to the limitations of the 
gift ; as if a man has more sons than one and makes a gift to the 
eldest in the following terms, ' I give to A my eldest son so much 
land to have and to hold to him and his heirs begotten of his body, 
and if he have no such heirs, or if he have had heirs and they have 
failed, then I give that land to B my younger son, and I desire that 
the land should revert to ^ to hold to him and the heirs begotten 
of his body, and if he have had no such heirs, or if he have had heirs 
and they have failed, then I desire and grant for myself and my 
heirs that the aforesaid land should revert to C my third son, to 
have and to hold to him and his heirs begotten of his body, and so 
on. And if the aforesaid ABC have died without heirs begotten 
of their bodies, then I desire that the land aforesaid should revert 
to me and to my other heirs.' This indeed would happen without 
express words by an implied condition unless the donor were to 
direct otherwise concerning the land. Further if the gift be made 
in wider terms, as if it be said, ' I give to you so much land etc. to 
have and to hold to you and your heirs or to whomsoever you wish 
io give or assign it in your lifetime or to leave it at your death,* 
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CH. III. the gift is yalid because of the intention and assent of the donor, 
SECT. n. although it appears to be opposed to the law of the land. Hence 
^ • if the legatee be the first in obtaining the seisin and then the 
heir bring the assize, the legatee will be able to meet the action by 
a valid plea setting up the limitations of the giffc. If however the 
legatee be not able to obtain possession, and asserts his claim by 
proceedings on the will in the Ecclesiastical Court, he will be met 
by the king^s prohibition prohibiting the ecclesiastical judges irom 
determining the suit, for they have no jurisdiction in such matters, 
nor have they any means of enforcing their judgments. If however 
he should desire to bring his action in the temporal Courts, though 
there is no precedent for such a proceeding, he might well do so by 
means of a special writ, since it was open to the testator to waive 
the benefit of a rule of law introduced for the benefit of himself or 
his heirs, provided that he does so without prejudice to others. 

Further some conditions are express and are imposed by negative 
words, as if it be said, * If Titius be not heir, you are to be heir,' or 
* If yon have no heir of your body, then let the land thus given 
revert to such and such,^ one or more together or successively. 

Further a condition may contrary to the ordinary course of the law 
prevent the land descending to the right heirs, as if I say, ' I grant 
to you so much land for a term of ten years, and afber the term 
let that land revert to me, and if I die within the term of those 
ten years, I grant for me and my heirs that that land should 
remain to you for your life or in fee,' and thus by virtue of a 
condition an estate for life or fee is created, and the condition 
bars the heirs from their assize of mart cTancestar, because if 
they have prima facie a right of action the tenant for years will 
nevertheless be able to plead the grant in bar to the assise. 
Further an estate which was originally a freehold for life, may 
by the terms of the grant be changed into a term of years : as 
if one grant to another land for his Ufe, a condition may be agreed 
on that if the tenant die within a certain period, the heirs or 
assigns or executors of the tenant can hold the land so granted for 
a certain term afber the death of the tenant himself, and thus a 
condition can turn a term into a freehold and vice versa, and can 

give rise to a plea in bar against the loi*ds and their heirs 

Further the creditors may have a plea in bar against the debtor 
(the real owner) and his heirs, if it has been agreed between them 
originaUy that if the money be not paid on the proper day the land 
given in pledge should enure to the creditor and his heirs, as in 
the case mentioned below, an assize of mart (Taneestor in the 
matter of the heir of John Dacy. 
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§ 1 6. Tenancy by tie Curtesy of England, 

The life interest which a husband has in certain events in OH. III. 
the lands of which his wife was in her lifetime actually «^;;;- 

seised ^ for an estate of inheritance is called an estate by the 

curtesy of England. In order to give the husband title as 
tenant by the curtesy the wife must have had by him issue 
bom alive capable of inheriting the lands ^. The origin of the 
name is doubtful. It appears to be connected with curia ^, and 
to have reference either to the attendance of the husband as 
tenant of the lands at the lord's court, or to mean simply that 
underthe circumstances mentioned thehusband is acknowledged 
tenant by the Courts of England ^^ the equivalent Latin ex- 
pression being tenens per legem Angliae, The doubt referred 
to in the text as being entertained by Stephanus de Segrave 
is a curious instance of the discussion and criticism to which 
roles of law were subjected at this time ^. 

Bbacton, lib. V. cap. 30. fol. 437 b. Si quis cum haereditatem 
habuerit vel non habuerit uxorem duxerit habentem haeredi- 
tatem vel maritagium' vel aliquam terram ex causa donationiB, 
si liberos inter se habuerint ex jostis nuptiis procreatos, si uxor 
praemoriatur, remanebit viro haereditas et terra sua tota vita 
ipsius viri, sive superstites ^erint liberi sive mortui, omnes, vel 
quidam ; dum tamen semel aut vocem ant clamorem dimiserint 
quod audiatur inter quatuor parietes, si hoc probetur^. Et 

^ As to what amounts to an actual seisin, see Coke upon Littleton, 
39 a. 

' See Littleton, sect. 35. In gayellcind lands a man may be tenant by 
the curtesy without having had any issue. 

' In ancient Scotch law the expression is ' curialitas/ 

* As Gunderman (Englisches Privatrecht, p. 167) points out, this 
species of interest was not, as Littleton (sect. 35) asserts, peculiar to 
England, but is found also in France and Germany. 

* For farther details as to the incidents of tenancy by the curtesy, see 
Bladkstone, Book ii. p. 196 ; and as to the effect of the Married Women's 
Property Act i88a see Challis on Real Property, p. 978. 

* See aboTe, p. loi, n. i. 

"* This is characteristically put by Bracton as an essential condition. 
In later times crying was properly regarded as evidence, but not as 
necessarily the only evidence, of the child being born alive. It was 
usual in early times to evade the extreme difficulty which was experi- 
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CH. III. quod dicitur de primo viro dici poterit de secundo, si postr 
6ECT. n. modum nnpserit secondo viro, sive de primo viro haeredes haba- 
^ ^^* erit apparentes sive non, plenae aetatis vel minoriB aetatis, qaod 
quidem injimosum est secimdam Stephanum de Segrave, maxime 
com de primo viro haeredes habuerit, quod quidem sustinere 
posset si nullos habuerit^ dicebat euirn quod lex ilia male 
intellecta fuit et male usitata, quia quod dicitur de lege Angliae 
intelligi debet de primo viro et eomm haeredibus communibus, 
et non de secundo, maxime cum haeredes apparentes extiterint 

de primo \ 

Tbakslatiok. 

If any one, whether he has an inheritance of his own or not, 
marries a wife who has an inheritance or land in frank marriage, 
or any land whatever by the title of grant, if they have issue 
of their own begotten in lawful wedlock, and the wife predeceases, 
the inheritance and her land will enure to the husband for his 
whole life, whether all or any of the issue sunriye the mother or 
not, provided that the issue has once uttered a sound or cry 
capable of being heard within four walls, and this be proved* 
And what has been said concerning the first husband shall hold 
good also of the second if she have afterwards married a second 
husband, whether or not she have an heir apparent by her first 
husband, whether of full age or under age. But this according to 
Stephanus de Segrave is bad law, especially when she have heirs 
in existence by the first husband, though it might hold good if 
she have none, for he used to say that that law was misunder- 
stood and misapplied, because what is said as to the curtesy of 
England ought to be understood to I'elate only to the first husband 
and their common heirs, and not to the second husband, especially 
when there exists an heir apparent by the first husband. 

§ 17. Terms qf Tears, 

In the following passage Bracton speaks of estates less than 
freehold. The characteristic of this class of interests in land 

enoed in adopting modes of deciding disputed facts by fixing on some 
one fact as the sole evidence of the thing to be proved. On the other 
hand, some one fact was often regarded as a conclusive index of the 
truth or falsehood of matter in dispute, admitting of no contradiction. 

* The law was settled in accordance with the opinion of Stephanus de 
Segrave by the Statute of Westminster II, 13 Edward I, cap. i. It was 
held that the Statute had made a change in the common law (Tear Book, 
30 Edward I, p. 196). 



TEEMS OF TEAKS. 176 

is that the estate is sure to come to an end on the lapse of OH. III. 
some fpecified time, however remote that time may be. The ^^"' 

passage is very remarkable, as noting the precise point at which 

terms ^ of years came to be recognised as estates in land^ 
Before the change here mentioned the termor or lessee had 
no interest which the law would protect against third persons, 
nor indeed against the lessor^ unless the interest in the lands 
rested on a convention or covenant by deed. It had been the 
practice from very early times to grant leases by deed ^, and 
in such a case, if the lessor wrongfully ejected the lessee^ the 
lessee had his remedy by action on the covenant [per breve de 
e<mventione\ as in the case of any other covenant under seal. 
The new writ which was introduced^ as stated in this passage, 
afforded the lessee a remedy against his lord^ whether the 
lease was by deed or not; and also gave him a right to 
protection against ejectment by a third person^ and probably 
an additional remedy, by enabling the lessee to recover 
possession of the land, and not merely damages for breach of 
covenant*. This was called the writ of ejedio firmae\ a pro- 
ceeding which, by a series of jBctions (now abolished), was 

^ It should be observed that by the word *• term ' is meant not only the 
period during which the interest lasts, but the interest or estate itself. 

' The distinguishing characteristic of an estate in lands is that it eon- 
siflts of a collection of rights in rmi^ or rights available against all the 
world, as distinct from the other great class of rights, /una in penonam^ 
which are only available against some particular or determinate person 
or persons ; e. g. rights arising from contract. See Austin, i. pp. 380-389, 
and below, Appendix to Part I, $ i. A more apt illustration of the dis- 
tinction between rights in perxnam and rights in retn than that contained 
in the following passage cannot be found. 

' See Madox, Formulare Anglicanum, Preliminary Dissertation, zz ; 
Forms, Nos. czxxv, cezz, cczxi, ccxzii ; and see above, p. 50. 

* In the following passage of Bracton the recovexy of the possession of 
the land is mentioned as if it were part of the extended remedy provided 
by the council. If so, the importance of the passage in the histoiy of 
the recognition of leasehold interests is much increased. In later times 
it was doubted whether the judgment was not for damages merely, and 
not for the recovery of the term. It was, however, finally settled that in 
'ejectio firmae' the term itself could be recovered. See Fitzherbert, 
Natura Brevium, 145 m ; i Selwyn's Nisi Prius, i^'ectment, p. 615 ; Doe 
d. Poole V. Errington, i Adolphus and Ellis, 756. 
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CH. III. extended, till^ in the form of the action of ejectment, it became 
^T'lV"' *^« appropriate means of asserting the right to the possession 

of land under whatever title^ and took its place as the statutory 

substitute for all the forms of real actions. 

Thus the interest of the termor or lessee for years, instead 
of resting at best upon a covenant with his lessor^ and there- 
fore being enforceable only as against him^ became a right of 
property which could be enforced against any wrong-doer, by 
a remedy analogous to that provided for a wrongful ouster of 
a freeholder from his possession. Thus these interests became 
estates or rights of property in land. There was however an 
important difference in the devolution of the estate on the 
death of the lessee. Under the earlier law, the persons, who^ 
upon the death of the lessee within the term, would have been 
entitled to the benefit of the covenant^ were the executors or 
administrators of the deceased, and therefore it was natural 
that this new estate or interest should descend, not to the 
heir-at-biw, but to the personal representatives, the executors 
or administrators, of the lessee. Thus leasehold interests came 
to be classed with personal and iiot with real property ^. 

B&ACTON, lib. ii. cap. 9. foL 27. Si autem fiat donatio ad ter- 
minum annorum quamvis longissimom, qui excedat vitas hominum, 
tamen ex hoc non habebit donatorius liberum tenementam, cum 
terminus annorum certus sit et determinatus, et terminus vitae 
incertus, et quia, licet nihil certius sit morte, nihil tamen inoer- 
tins est bora mortis. Poterit etiam quis terram alicui concedere 
ad terminum annorum, et ille eandem infra terminum ilium alteri 
dare, vel eidem in feodo, et sic mutare unam possessionem in aliam, 
si firmarium feoffaverit \ Si autem alium, utraque possessio dura- 
bit, quia sese compatiuntur terminus et feoffamentum de eadem 
terra, quia ibi sunt diversa jura, ad feofiPatum vero pertinet pro- 
prietas feodi et liberum tenementum, firmarius vero nihil sibi vin- 
dicare poterit nisi usum fructuum, scilicet quod libere uti possit 

^ See as to the further history of terms of years, below, Chap. V. $ i. 

' A man may make a lease of his land to another for a term of years, 
and within that term grant the freehold to a third person or to the 
lessee. This latter proceeding would be technically called * releasing' the 
roTorsion. As to the oonyeyance by lease and release, see below, Chap. 
V. § 3 (i^, and Chap. VII. 
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et aine impedimento feofiflEiti percipere iisum fructaum ^. Item dare CH. III. 
poterit quis alicoi terrain ad voluntatem suam, et quamdiu ei pla^ sbct* ^' 
cuerit de termino in terminum, et de anno in annum, et in quo ^ ^^' 
casu ille qui accipit nullum habet liberum tenementum, cum dominus 
proprietatis rem sic concessam repetere pos&it sicut a precario \ 

Lib. iy. cap. 36. fol. 220. Nunc dicendum si quis ejiciatur de 
nsufructu yel usu et habitatione ' alicujus tenement! quod tenuerit 
ad terminum annorum ante terminum suum. Poterit enim quis 
in uno et eodem tenemento habere liberum tenementum et alius 
ttsumfiructum et usum et habitationem. Solent aliquando tales, 
cum eject! essent infra terminum suum, perquirere sib! per breve 
de conventione. Sed quia tale breve locum habere non potuit 
inter aliquas personas, nisi tantum inter ilium qui ad firmam tra- 
didit et ad terminum, et ilium qui ceperit, nee alios obligare potest 
obligatio conventionis, et etiam quia inter tales personas vix vel 
non sine dlfficultate potuit terminari negotium, de consilio curiae 
provisum est firmario contra quoscunque dejectores per tale breve : 
* Bex Yicecomiti salutem, Praecipe A quod juste et sine dilatione 
reddat B tantum terrae cum pertinentiis in tali villa quam idem 
A qui dimlsit etc/ Yel sic, ' Si talis fecerit te securum etc., ut 
infra, ostensurus quare deforceat tali tantum terrae cum pertinen- 
tiis, in tali v!lla, quod talis dimisit ipsi tali ad terminum qui 
nondum praeterilt, infra quem terminum praedictus talis illud 
vendidit tali, occasione cujus venditionis ipse talis postmodum 
talem de praedicta terra ejecit ut dicit. Et habeas ib! etc. 
Teste etc.' Et si tale breve competat contra extraneum propter 
venditionem, multo fortius competat contra ipsum dominum qui 
dimisit et sine causa ejecit, quam contra extraneum qui causam 
habuit qualem qualem, si occasione venditionis ei factae venditor 
firmarium ejecit, vel aliter si alius ejecerit quam ille qui dimisit ; 

' If the freeholder enfeoffs a third person of the land already held hy 
the leasee, the possession of the lessee or termor will co-exist with the 
seisin of the freeholder. The lessee has the use of the soil, and the right 
to cultivate it and reap its produce, and for this purpose has exclusive 
possession. This however do^ not amoimt to seisin (see above, pp. 49, 
n. 3, 108), which must reside elsewhere, either in the lessor or in hia 
feoffee. 

' As to ' preeariom,' see above, p. 31. 

* These terms are borrowed from, the Boman lawyers. See Justinian's 
Institutes, ii. Titt. iv. v. The Boman conception of the interest is very 
analogous to that of Rnglish law ; it implied the right of temporarily 
using a thing of which some other person was the dominus in such away 
as not to interfere with his ultimate or reversionaiy light. 

K 
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OH. III. et tunc sic, * Qoam C de N ei dinuBit ad terminuin qui nondnm 
8»^- n- praeteriit, infra quein terminmn praedictos A vel praedictns C 
^ ^' * ipsom B de eadem terra vel firma soa injnste ejecit at dicit etc.' 
. . . Non magis poterit aliqiiis firmarinm ejicere de firma soa qoam 
tenentem aliquem de libero tenemento sao. Et nnde si ille eje- 
cerit qui tradidit, seisinam^ restitaet cnm danmis, qnia talis re* 
stitatio non mnltom differt a disseisina. Si autem alios qnam 
qui tradidit ejecerit ; si hoc fecerit cam aactoritate et. volontate 
tradentis, aterque tenetar hoc jodicio, anas propter factum et alios 
propter aactoritatem. Si aotem sine volontate, tone tenetar ejector 
otriqoe tam domino proprietatis qoam firmario, firmario per istod 
breve, domino proprietatis per asdsam novae disseisinae, at onos 
rehabeat terminum com damnis, et alios liberom tenementom 
soom sine damnis. Si aotem dominos proprietatis tenementom 
ad firmam traditom alicoi dederit in dominioo tenendom, seisinam 
ei facere poterit salvo firmario termino boo'. Poterit enim eom 
indocere in seisinam vacoam, qoantom ad ipsom et soos, et attor- 
nare' ei firmariom et servitiom soom, dam tamen feoffatos non 
otatur, nee expletia capiat, maxime nee firmariom impediat oti, 
nee ipsom ejiciat. 

Tbanslation. 

Bbacton, book ii. chap. iz. fol. 27. If moreover a gift be made 
for a term of years, thoogh of exceeding length — ^longer than the 
life of man — ^nevertheless this will not give the donee a freehold, 
since a term of years is fixed and ascertained, and the limit of 
life is oncertain, and becaose althoogh nothing is more certain 
than death, nothing is more oncertain than the time of death. 
Moreover if land be granted to a person for a term of years, 
the grantor may daring the same term grant the same land 
to another or to the same person in fee, thas, if he enfeoffs the 
lessee, changing one kind of possession for another. If how- 
ever he enfeoffs another, both kinds of possession will continoe, 
becaose the term and the feoffment of the same land may 
well co-exist, since in that case there are different sorts of 
rights; the ownership of the fee and the freehold belong to the 

^ ' Seisin ' is here used improperly, as simply equivalent to poflseasion. 

' That is, if the freeholder wishes to convey the freehold to another, he 
can effect this notwithstanding the interest of the lessee. He can convey 
the reversion by ' grant,' or he can make livery of seisin and cause the 
fkrmer to attorn to the feoffee. See below, Chap. V. § x. 

' On the necessity of attornment on the part of the termor to complete 
the alienation of the freehold, see below, Chap. Y. $ .3 (i). 
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feoffee, while the lessee can claim nothing for himself except the CH. III. 
nsofruct, that is to say he may freely and without hindrance on the "■^- ^* 
part of the feoffee take the produce. Further one may give ^ 
to another land to hold at will, or so long as he pleases, from term to 
term, or from year to year, in which case the donee has no free- 
hold, for the lord of the fee may reclaim land thus granted as 
from one holding hy mere grace and favour. 

Book iv. chap. 36. fol. 220. I must now speak of the case of 
a person being ejected from the use and occupation of any tene- 
ment which he holds for a term of years before the expiration of 
his term. For in one and the same tenement one man may have 
a freehold and another use and occupation. The usual remedy 
open to such lessees, when they are ejected before the expiration 
of their term, is by action of covenant. But inasmuch as this 
action was not available except as between lessor and lessee, and 
third persons could not be bound by the covenant, and even as 
between lessor and lessee it was an insufficient and inconvenient 
mode of determining the matter, by the advice of the Curia !Regis 
a remedy was provided which the farmer could avail himself of 
as against any person whatsoever who should turn him out of 
possession. This was by means of the following writ : * The king 
to the sheriff greeting. Command A that he duly and without 
delay do restore to ^ so much land with the appurtenances in such 
a township, from which the said A who demised the land to B 
(has wrongfully ejected him, etc.).' Or thus : * If ii gives proper 
security, summon B to show cause why he ejects and keeps ejected 
A from so much land with the appurtenances which G demised 
to A for a term which is not yet passed, and within the Eaid term 
the said C sold the land to B, by reason of which sale the said B 
afberwards ejected A from the said land as he saith, etc' And if 
such a writ is available against a stranger on account of a sale 
to him, much more is it available against the lord himself who 
demised to, and without reason ejected, the lessee, than against a 
stranger who had some sort of excuse if at the time of the 
sale made to him his vendor ejected the farmer, or if on any other 
ground any one other than the original lessor has ejected the lessee. 
In that case the writ speaks of ' the land which C oi N demised 
for a term which has not yet expired, within which term the aforesaid 
A OT C wrongfully ejected B from the said land as he alleges etc.' 
. . . No one can eject a farmer from his farm any more than he can 
eject a tenant from his freehold. Hence if it be the lessor who ejects 
the farmer let him restore the possession with damages, for such 
a right of restituticm does not differ much from the case of disseisin. 
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OU. III. But if the ejector be some person other than the lessor, if he have 
awTT. n. done the wrong by the authority and at the bidding of the lessor, 
^ ^^* both of them are liable to judgment, one because he did the act, 
and the other because he authorized it. But if the act was done 
against the will of the lord, then the wrongdoer is liable both 
to the lord of the fee and to the farmer, to the farmer by the 
writ which I have mentioned, to the lord of the fee by the assisse of 
novel disseisin, so that the one may recover the term with damages, 
and the other his fireehold without damages. Further if the lord of 
the fee gives any one a tenement to hold in demesne which has been 
granted to another for a term of years, he may well grant to him the 
seisin without prejudice to the term of the farmer. For the lord 
may confer upon the grantee the seisin which he vacates so far 
as relates to himself and those claiming under him, and he can 
cause the farmer to attorn to the grantee and to render to him the 
services, provided always that the feoffee may not enter into 
occupation of the land itself, or take any part of its produce, and 
in particular may not hinder the farmer in his enjoyment^ or 
eject him. 

§ 1 8. Servitudes. (Easements and Profits.) 

(i) In General. 

The branch of our lav7 which relates to the class of rights 
over land belonging to another (jura in alieno solo)^ called 
servitudes^ is derived mainly from the Roman system* The 
principles here laid down by Braeton are in most cases taken 
direct from Roman sources^ and, speaking generally^ are still 
recognised as the basis of the law on this subject. 

The main chaiacteristie of the rights in question is that 
they are either rights of using the land of another for certain 
defined and limited purposes^ as^ for instance^ of riding or 
driving cattle across it; or rights of restraining the owner 
from using his land in certain definite ways, for example^ the 
owner of a house with ancient windows has a right to prevent 
any owner of adjoining land doing anything upon his soil 
which may obstruct the access of light and air to the ancient 
window. The former class are called positive^ the latter 
n^fative servitudes. It is convenient, though not perhaps 
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strictly accarate^ to speak of both classes as rights of user gh. III. 
eza^ised over i^he land of another. otct. n. 

If the purposes for which the land of another is used 

merely tend to the more convenient enjoyment of another piece 
of land^ the right is called an easement; if the right is to take 
a portion of the soil or the produce of the soil of another, the 
right is called 2k profit h prendre. 

Bracton points out clearly the distinction between rights 
over the land of another which are appurtenant, or rights 
which are exercised over tenement B (called the praedium 
servient) by the successive owners of tenement A {praedium 
dominant) as and being such owners^ — and rights in gross, 
or rights which are not attached to the ownership of any 
piece of land^. Again^ he points out correctly that the 
essence of the right consists in the power of restraining 
the owner of the servient tenement (that over which the 
rights are exercised) from putting into force his full rights 
of doing as he pleases with the land. He may not so 
use his land as to obstruct my right of passage over it^ 
or of having water from his stream. His rights are how- 
ever only limited by positive duties; that is^ by certain 
duties imposed by known rules of law. User of land which 
causes damage to a neighbour does not necessarily amount* 
to legal injury. The principles and the illustrations here 
given by Bracton are in the main applicable to the law at 
the present day. 

' It appears to be the more oorrect view to confine the expression ' ease- 
ment ' to rights appurtenant to land. Whether there can be an easement 
properly so called not so appurtenant is a question which has been much 
discussed, but apparently never finally settled. (See Gale on Easements, 
4th ed., p. 13, note d.) Such rights at all eyents partake of the nature of 
easements as &r as regards their mode of creation, which must be by deed 
(Bird ▼• Higginson, 6 Adolphus and Ellis, 824 ; Wood ▼. Leadbitter, 13 
Meeeon and Welsby, 838). Fkx>bably howeyer they do not possess the 
principal characteristic of an easement properly so called — the capacity of 
being asserted aa against third parties. They are rights in personam, not 
lights tn rem, (See Hill y. Tupper, a Hurlstone and Goltman, lai ; Stock- 
port Waterworks Company y. Potter, 3 ib. 300.) There is no question 
howeyer that the law recognises pn^/Its ' in gross,' i. e. not appurtenant to 
lands, as rights in rem. 
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OH. III. With regard to the origin of servitudes, or the modes in 
which they may be acquired^ Bracton correctly lays down the 
two modes which have always been recognised, grant (domino- 
rum constitutio) and prescription (usus). Feoffment with 
livery was confined to granting freehold estates in land. It 
was not applicable to the class of rights in land under 
consideration. Hence the other principal mode of creating 
rights was adopted^ namely writing under seal, and it became 
a principle that for the creation of a servitude (easement or 
profit) a grant by deed was necessary. 

The other mode of acquiriog servitudes is, according to 
Bracton, per longum usum continuum et paci^cum. The user 
must have been as of right, not violent, or clandestine, or 
permissive. These principles, borrowed from the B^mans, 
took root in our law. Only, as time went on, the notion of 
prescription^ underwent a change. Long enjoyment of a 
right was not considered, as was the case in the Roman 
system, and as Bracton's language here implies, as itself a 
positive mode of acquisition, but only as evidence that at some 
period the owner of the soil had created the right in question 
by a lost or forgotten deed ^. So far was this carried that, on 



> It IB important to bear in mind the distinction between local or i>ar- 
ticular custom and prescription. A local custom is where within* the 
limits and subject to the restrictions recognised by the law (see Black- 
stone, i. p. 76) a practice has prevailed time out of mind in a particular 
district, creating certain special rights and duties peculiar to the dweUers 
in that district. Prescription is where a person possesses a right by reason 
of the fact of long and uninterrupted enjoyment, as of right, either by 
himself and his ancestors, or by himself and his predecessors in title (i.e. 
those who haye preceded him in the ownership of the land in respect of 
which the right is claimed, and whose rights have by alienation or 
devolution become vested in him). See Blackstone, ii p. 363. 

' Blackstone, ii. 965. This doctrine, arising from what at the present 
day we may venture to pronounce false historical notions, has produced 
a curious rule with regard to ' profits.' According to the legal theory, 
every profit, such for instance aa a right of pasture on the lord's waste, 
must have originated in a grant by the lord. Therefore it can only be 
claimed by persons who are capable of taking by grant. Therefore it 
cannot be claimed, in virtue of a local custom or otherwise, by an in* 
definite body, such for instance as the inhabitants of a parish who are 
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proof of enjoyment for a considerable period, juries were CH. III. 
directed to find that a grant had been made and lost although '"^' "* 
distinct proof might be given that the enjojrment had 
originated in usurpation before that period ^. A new species 
of prescription was introduced by the Prescription Act^ 2 & 
3 Will. IV, c. 71, By that Act exercise and enjoyment of 
the easement or profit for definite periods limited by the Act 

not a corporation (see Lord Hatherley's observations in Warrick y. 
Queen's College, Oxford, Law Reports, 6 Chancery Appeals, p. 734 ; and 
compare Goodman v. Mayor of Saltaah, Law Reports, 7 Appeal Cases, 
633). In many places as a fact the inhabitants have enjoyed and exercised 
such quasi rights of pasturage. And there can be little doubt that the 
practice has descended from yexy early times, and was in fact a recognised 
right in the community inhabiting the district before the idea arose that 
the soil was the property of the lord. To the same origin doubtless must 
be referred most of the rights of a similar character enjoyed by freeholders 
and copyholders. These rights did not as a fact originate in a grant, 
they were recognised at a time before the notion of the sole ownership of 
the lord came into existence ; but because of the false historical theory 
that such rights must haye been created by grant, it has become an 
established rule in our law that inhabitants, unlike freehold or copyhold 
tenants, cannot as such claim profits in aiieno m?o, and that a custom to 
exercise such alleged rights is invalid. Where the practice has been to 
exercise the privilege as of right from time immemorial, great practical 
ii^ustice is often done by the operation of this rule of law. That in- 
habitants as such could not claim aright of common was formally decided 
in Gateward's case (6 Coke's Reports, 59 b) in 4 James I. It appears 
from the Act, 43 Eliz. c. 11, that such rights were at that time recognised, 
and that an Act of F^liament was thought necessary for their extinguish- 
ment (see Elton on Commons, p. 151). The Act provides for the reclama- 
tion of certain marshes wherein * divers have common by prescription by 
reason of their resiancie and inhabitancie, whiche kynde of commons nor 
their interest therein can by the common law be extinguished or granted 
to bynde others whiche shoulde inhabite there afterwardes ' (Statutes of 
the Realm, iv. 977). The inference would seem to be that the established 
rule of law is in fact a creation of the Elizabethan lawyers. See above, 
p. 8, note 9. Somewhat inconsistently, however, rights in the nature 
of easements are still recognised as capable of resting on local custom. 
For example, a custom for the inhabitants of a particular district to play 
lawful games on a certain piece of land was upheld in Fitch v. Rawlings, 
a Henry Blackstone, 393 ; and a custom to hold horse-races on a particular 
day on a moor, in Mounsey v. Ismay, z Hurlstone and Coltman, p. 729. 
Doubtless the recognition of profits as being claimable by custom would 
have been more detrimental to the interests of lords of manors than the 
recognition of mere easements. 
^ See Gale on Easements, p. 149. 
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CH. m. have the effect of creating an indefeasible title to the right in 

These rights were deemed so &r to be of the nature of free- 
hold rights as that the appropriate remedy for disturbance of 
their enjoyment was by the Assize of Novel Disseisin. 

Bractok, lib. iy. cap. 37. fol. 220. Pertinent enim ad libenun 
tenementnm jura sicnt et corpora', jura riye servitutes diversis 
respectiboB. Jura aatem sive libertaies dici potenmt ratione tene- 
mentoram, qoibns debentur. Servitutes vero ratione tenemen- 
tonun a qnibns debentur ^ et semper consistunt in alieno et non in 
proprio, quia nemini serrire potest suus fundus proprius ^ et nullus 
hujusmodi servitutes constituere potest nisi ille qui fdndum habet 
et tenementum *, quia praediorum aliud libemm aliud senrituti 
snppositum. liberum dici poterit quod in nullo tenetur yel as- 
tringitur praediis yicinorum. Si autem teneatur, dicitur servituti 
suppositum quod prius fuerat liberum, et hoc sive teneatur praedio 
sive tenemento alieno de voluntate et constitutions dominorum, 
yel propter servitium certum, vol propter yicinitatem, quia, si 
fiierit incertum, ut si quis plus dederit aliquando minus, baec 
esset potius emptio herbagii quam pastura, et hoc erit potius per- 
sonale quam praediale '. Item eodem modo si quis temporibus ad 
yoluntatem suam. Item herbagium did poterit si cui concedatur, 
quia non habet liberom tenementnm ad quod pertinere possit. Et 
talis dici poterit constitutio qua domus domui, rus ruri, fundus 
fundo, tenementnm tenemento subjungatur, et non tantum per- 
sonae per se vel tenementnm per se, sed uterque simul tam tene- 
mentnm quam personae. Et ita pertinent servitutes alicui fundo 
ex constitutione sive ex impositions de voluntate dominorom. 
Item pertinere potenmt sine constitutione per longum usum con- 

* See SeetionB 1-3. 

' See Justinian'B Institutes, ii. tit. d ; and for the diBtinetion between 
corporeal and incorporeal things, see below, Appendix to Flart I, $ z (xi). 

* And hence the expressions 'servient tenement,' 'dominant tenement' 
have taken root in our law to express respectively the land over which 
the right is exercised, and the land to the ownerdup of which the right 
is attached. 

* <NulU res sua servit' Dig. Ub. viii tit. ii. 96. 

* Compare Dig. lib. viii. tit. iv. z. § z : < Ideo autem hae serviiatea 
praediorom appellantur qnia sizie praediis eonstitai non possont.' 

* Bracton is here distinguishing what would in later times have been 
called rights appurtenant, or rights attached to and enjoyed by the sne- 
cessive owners of a dominant tenement, from rights in gross ; see above, 
p. z8z. 
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tinanm et pacificam et non interruptnm per aliquod impedimentnm GH. ni. 
oontrarium ex patientia inter praesentes, quae trahitur ad consen- sect. n. 
siun\ Et nnde licet eeryitus expreese non imponatur nee con- * ^® (')• 
stitaatnr da volontate dominorum, tamen si quis usus fuerit per 
aliquod tempns pacifice sine aliqua interruptione nee vi nee clam ' 
nee precario', quod idem est quod de gratia, ad minus sine judicio 
disseisiri non potest; quia si violentia adhibeatur, nunquam erit 
jus disseisitons propter temporis diutumitatem, nisi per negligen- 
tiam ipsius qui vim patitur ex longa et pacifica et continua pos- 
sessione inter praesentes, secus inter absentes^, et talis seisina 
multipliciter potent interrumpi^. Si autem fuerit seisina clan- 
destina scilicet in absentia dominorum, vel illis ignorantibus, et si 
scirent essent prohibituri, licet hoc fiat de consensu vel dissimula- 

' The rule of Boman law was, as laid down by XTlpiaa (Dig. lib. zli. tit. 
iii. lo. $ i), ' Hoc jure utimur ut servitutes perse nusquam longo tempore 
eapi poasint, cum aedificiis possint' That is, where a house (or other 
immoTeable thing) which has been acquired by ttaucapio has attached to 
it certain rights oyer the property of another, these serritudes are acquired 
together with the house, etc. But no servitude per m can be acquired by 
long user. The law appears to have been different in Cicero's time, but 
the possibility of acquiring serritudes by uawxtpio was abolished as in- 
eonsistent with the true principles of law by the Lex Seribonia, see 
Pothier, Dig. lib. zli tit. yii. Compare Dig. lib. xli. tit. i 43* § z : ' Incor- 
porales res traditionem et usucapionem non recipere manifestum est.' 
The doctrines of Roman law as to the acquisition of rights of ownership 
oyer things are here adapted by Bracton to the acquisition of rights in re 
aliena. This took root in our law. The rights in question can be (icquired 
by prescription. Rights of ownership oyer things cannot be so acquired, 
bat the remedies (and now the rights, 3 & 4 Will. IV, o. 97, s. 34) of 
the true owner are extinguished by the lapse of a defined period. 

' See Dig. lib. xliii tit. xxiy. z. 'Praetor ait, "Quod yi aut clam 
Ikctum est, qua de re agitur, id quum experiendi potestas est restituas.*' ' 
Compare xli. tit. ii 6. 

' ' Ait Praetor, " Quod precario ab illo habes, aut dolo malo fecisti ut 
deeineres habere, qua de re agitur id illi restituas." ' Dig. xliii. tit. xxyi. 
a. Compare the rule of our law that continued enjoyment in order to 
giye a title must be < as of right,' 9 & 3 Will. IV, c. 71. As to 'precario,' 
see aboye, p. 31. 

* Compare the Institutes of Justinian, lib. ii. tit. yi. pr. ' Immobiles 
[ree] . . . inter praesentes decennio, inter absentes yiginti annis [usu- 
eapiuntur].' 

* The interruption nrast be of the right itself, not of the actual enjoy- 
ment. Interruption of the right destroys the prescription or custom (see 
Blackstone, i. 77) ; interruption of the actual enjoyment or user, howeyer 
long continued, operates only as some eyidence that the right has been 
abandoned or released. 
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CH. III. tione baUiyonun, yalere non debet. Si autem precario faerit et 
nor. n. ^e gratia, quae tdmpestiye revooari possit et intempestive, ex 
MS (I). loQgo tempore non acquiritar jns, nee in casu proximo notato. 
Ulud autem, quod de gratia est, ad yolontatem concedentis revo- 
cari potent quocamqne tempore, qaod qoidem non est in com- 
modate. Potest etiam servitus ita constitoi in proprio, ne liceat 
domino fundi pascere in suo proprio, et sic constituitor servitus in 
fundo alieno, aliquando ab homine, aliquando ex patientia et usu ^. 
£t eodem modo imponitur quandoque a jure et nee ab homine nee 
ab usu, scilicet, ne quis £&ciat in proprio per quod damnum vel 
nocumentum eyeniat vicino*. Nocumentum enim poterit esse 
justum, et poterit esse injuriosum. Injuriosum ubi quis fecerit 
allquod in suo injuste contra legem vel contra constitutionem 
probibitus a jure. Si autem prohiberi a jure non poesit ne faciat, 
licet nocumentum faciat et damnosum, tamen non erit injuriosum, 
licitum est enim unicuique facere in suo quod damnum injuriosum 
non eveniet vicino, ut si quis in fundo proprio construat aliquod 
molendinum, et sectam suam et aliorum yicinorum subtrahat 
vicino, facit vicino damnum et non injuriam, cum a lege vel a 
constitutione probibitum non sit ne molendiniun habeat vel con- 
Etruat '. Item a jure imponitur servitus praedio vicinorum, scilicet 
ne quis stagnum suum altius tollat per quod tenementiun vicini 
submergatur. Item ne faciat fossam in suo per quam aquam 

^ This is a correct description of 'negative' easements, where one 
person has, as owner of tenement Ay the right to restrain the owner of 
tenement B from putting his land to uses which would, but for this 
special right, be legitimate. For example, A who has a house with an 
ancient window overlooking £^8 land, can prevent B from building on his 
land so as to obstruct the access of light and air to the window. Compare 
Big. lib. TiiL tit. i. 15 : ' Servitutam non ea natura est, ut aliquid faciat 
quis ; veluti viridaria tollat, aut amoeniorem prospectnm praestet, aut in 
hoc ut in suo pingat ; sed ut aliquid patiatur aut non faciat.' 

' This however is not properly a servitude at all, but part of the generd 
rights attached to the possession of property. For the distinction between 
dominium and servitus see Austin, vol. ii. lect. zlviii. 

* Bracton here correctly draws the distinction between clamnum— mere 
damage or harm, — and injuria — an illegal act causing damage. Obstruct- 
ing a beautiful prospect which I have always enjoyed from the windows 
of my house is, in the view of English law, a mere damnum ; diminishing 
by obstruction the quantity of light and air which I receive through 
ancient windows is injuria. ' Sic utere tuo .ut alienum non laedas ' is 
said to be the maxim of our law. As Mr. Austin points out (iL p. 899), 
if by ' laedas ' is meant mere damage, the maxim is imtrue as a legal pro- 
position ; if it means ' injuiy,' it tells us nothing, as it affords no explana- 
tion of the distinction between damage and injury. 
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yidni divertat, vel per qaod ad alvemn Bamn pristinnm reverti OH. III. 
non possit in toto vel in parte. Item ne quid faciat in sao quo bsct. ii. 
minus vicinns suns omnino nti possit serritnte imposita vel con- ^ ^^ ^'^' 
cessa, vel quo minus commode utatur loco, tempore, niunero vel 
genere, qnalitaie vel quantitate. Et non refert utrum hoc omnino 
fecerit vel quod tantundem valeat : ut si quis habuerit jus eundi 
per fundum alienum, non solum facit disseisinam si viam obstruat, 
Bed si ire non permittat omnino commode vel ad usum debitum. 
Item si reficere viam non permittat, ad viam enim pertinet re- 
fectio. Item eodem modo ei omnino aquam non divertat, sed 
fossam faciat vel purgare non permittat; quia ad aquae ductum 
pertinet purgatio, sicut ad viam pertinet refectio. Item licet 
omnino non impediat, si fecerit tamen quo minus conmiode, facit 
disseisinam, ut si communiam babeat in certo loco cum libero et 
oompetenti ingressu et egressu, faciat quis fossatum et hayam, 
murum vel pallacinm, per quod oportet me ire per circuitum, ubi 
prius ingressus sum per compendiiun, salvo tamen vicino jure suo 
si recenter ad querelam ejus qui injuriam passus est quod euum 
fuerit exequatur^. ... Si autem debitum modum excedat quis, in- 
continenti repelli poterit, post tempus vero non nisi cum causae 
cognitione : et sic, ut praedictum est, poterit quis habere servitu- 
tern in fundo alieno et uti, nisi prohibeatur ex justa causa. Jura 
siquidem quae quis in fundo alieno habere poterit, infinita sunt. 

Tbaitslation. 

BsACTON, book iv. chap. 37. fol. 220. There are certain rights 
which belong to a tenement — besides the ownership of the cor- 
poreal thing — these are from different points of view called rights 
or servitudes. They are called rights or franchises in reference 
to the tenements to which they appertain. They are called ser- 
vitudes in reference to the tenements subject to the obligation ; 
and they always consist in rights over another man's land and not 
over a man's own land, because no one can have a servitude over 
his own land, and no one can create a servitude of this kind 
but he who has lands and tenements, for some lands are free, 
others subject to a servitude. Land may be called free when it 
is in no respect bound or subservient to the lands of neighbours. 
If however it is so subsei*vient, land which may before have been 
free is said to be subjected to a servitude, and this whether its 

' The ease put is apparently the interruption of the easement by a third 
penon. The owner of the tenement has apparently a right prior to that 
of the owner of the easement to a remedy against the wrongdoer. 
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CH. m. sabjection to the land or tenement of another be by the will and 
aacT. n. grant of the owners, or becaose of an ascertained obligation, or 
$ ^8 (i). because of vicinage. The servitude mast be ascertained, because if 
the right be uncertain, for instance if at one time the owner grant 
a person more pasture, at another less, this would be rather a 
purchase of the feed than a right of common of pasture, and would 
be a right in grross rather than one appurtenant to the land. The 
same consequence follows if the grant be to use the pasture at 
times of the grantor's own choosing. Also, if the grant be merely 
to a person, it should be called a right of herbage, because the 
grantee has no free tenement to which it can appertain. But that 
only can properly be called a grant of a servitude whereby one 
house, or estate, or farm, or tenement is made subservient to 
another, and not only when there is nothing but two persons 
and a single tenement: but both elements must co-exist, there 
must be two tenements and a grantor and grantee. And in this 
way servitudes can be made to appertain to any land by voluntary 
grant or reservation on the part of the owners. They may also 
appertain to a tenement without a grant by long and peaceable 
user uninterrupted by any hindrance interposed, and permitted to 
continue by parties who are on the spot, all which amounts to 
assent. Hence it follows that although a servitude may not be 
reserved or granted in express words, by the owners of the soil, 
nevertheless if there has been any user extending over any con- 
siderable time, exercised in peace, without any interruption, 
and not by violence or stealth, or by virtue of a request, which 
is the same thing as by favour, the person enjoying the right 
cannot be ousted of it at all events without the judgment of a 
court ; but if the servitude be enjoyed by violence^ the disseisor will 
never acquire the right by reason of the length of time for which it 
has been enjoyed, although it may be that through the negligence 
of the person ousted the right may be acquired by long and, peace- 
ful and uninterrupted possession, under the eyes of the parties ; 
though it is otherwise in the absence of the parties ; and a seisin 
so obtained can be interrupted in many different ways. And if the 
seisin be clandestine — ^that is to say in the absence of the owners, 
or without their knowledge, and if they would have been likely to 
forbid it if they had known, — ^it ought not to be of any avail, 
although the bailiffs of the land may have assented to or winked 
at it. Moreover if it was due to a mere act of grace and favour 
which may be revoked in season and out of season, no right is ac^ 
quired by lapse of time ; no more than in the case last mentioned. 
And where a thing is permitted as a mere favour it may be re- 



BEBYITUDES. 189 

claimed at the will of the benefactor at any time ; which however CH. III. 
10 not so where there is a contract for the loan of a chattel. A ^"^^ n* 
servitude too may be so created over a person s own land, as that ^ ^^ ^^^* 
the owner should not be permitted to feed cattle on his own land ; 
and thus a servitade is created over another man's land, sometimes 
by act of party, sometimes by acquiescence and user. And in the 
same way it is sometimes imposed by law, and neither by act of 
party or by user, for instance that no one should do on his own land 
any thing by which damage or harm should result to his neighbour. 
For harm may be permitted by law, or it may be wrongful. It 
is wrongful when any one does any act on his own land wrong- 
fully contrary to law or contrary to a grant, he being forbidden 
by law to do the act. But if he be not forbidden by law 
to do the act, although he does harm and causes damage, yet 
the act will not be wrongful, for it is lawful for any one to 
do upon his own land any thing which will not cause wrongful 
damage to his neighbour, as if any one erects a mill on his own 
land, and diverts from his neighbour his own custom and that 
of the neighbours, he thereby does his neighbour harm but not 
injury, since he is not forbidden either by law or covenant to have 
or erect a milL Again there are servitudes which are imposed 
by law on neighbouring tenements, as for instance that a man 
should not raise the level of the water in his pool so high as to 
drown the land of his neighbour. Another instance is that a man 
may not make a ditch on his own ground so as to divert his 
neighbour's water, or so as to prevent it in whole or in part 
from flowing back into its ancient channel. Again a man may 
not do any act on his own land by which his neighbour is pre- 
vented from using altogether a servitude annexed to or granted 
over any land, or so as to prevent his convenient use of it in 
point of place, time, number or kind, quality or quantity. And 
it does not matter whether he does this directly or indirectly, 
as if any one has a right of passing and repassing over the land 
of another the servient owner does not only oust him of his right 
if he obstructs the way, but if he does not allow him to use the 
way with perfect convenience or for the proper object of the ser- 
vitude. So again if he does not allow the way to be repaired, for 
a right of way carries with it the right of repairing the way. 
The same may be said although he may not divert a watercourse 
altogether, but only makes a ditch or prevents the cleaning 
out of the watercourse, for a right to a watercourse involves the 
right of cleaning out the watercourse, just as the right of way 
carries with it the right of repairing the way. Again although 



190 EXTBAOTS FROM BB ACTON. 

€H. III. the seryient owner do not obstmct tbe user of tbe servitade 
SECT. n. altogether, if he so act as to prevent its conyenient use, he causes a 
^ ^^ (')- disseisin, as if I have a right of common in an ascertained spot 
with free and sufficient ingress and egress, and any one erects a 
bank or hedge or wall or palisade, which obliges me to go a round- 
about way where formerly I used a short cut ; saying howeyer to 
the neighbour his full right if he forthwith claim that which is his 
due on the complaint of the person who has suffered the wrong. 
. . . But if a person exceeds the limits of his right he can be 
forthwith restrained, but after a lapse of time only by judicial 
process, and thus as has been said aboye a person may haye a ser- 
yitude oyer another's land and enjoy it unless he be restrained on 
some legal ground. Indeed the kinds of rights which one person 
may haye oyer the land of another are infinite in number. 

(2) Rights of Common. 

Bights of common have always been the most important 
class of profits, and amongst rights of common stands pro- 
minent that which Bracton here describes — conmion of pas- 
ture. Other rights of conmion are common of turbary, or of 
catting turf for fuel to be burnt in a house; common of 
estovers, or of taking from another's land timber or under- 
wood, heath, furze, fern, etc, to be used for fuel, litter, fodder 
for cattle, or similar purposes; common of piscary, or the 
right of fishing in another's water. Of these rights by far 
the most important is the right of common of pasture. 

Though there is mnch that is obscure in the history of 
rights of common, indications are not wanting which tend to 
confirm the view stated in the first chapter of the growth of 
manors. It was probably in consequence of the change there 
noticed that the common or unctdtivated land of the township 
was, in process of time, regarded as the sole property of the 
lord of the manor and was called the lord's waste, and the old 
customary rights of the villagers came, as notions of strict 
legal rights of property were more exactly defined, to be 
regarded as rights of user on the lord^s soil — bs jnra in re 
aliena ^. Still the name remained, and attached, and as is seen 

* Compare pp. d, 7, 18, 19, 45. 
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remarkably in the following passages, to the waste or nneulti- CH. III. 
Yated land itself, which was still usually called common land, "^'r^^' 

as if the commoners had rights of property in common over 

the soil itself, instead of having simply rights in alieno sdo. 

An important consequence too of the old customary law is 
found in the fact that every freeholder holding lands within 
the manor had, as of right, common of pasturage on the 
wastes as incident to his lands. To every new feoffment 
therefore these rights would attach, and this continued to be 
the law till the passing of the Statute of Quia Emptores, in 
the eighteenth year of Edward the First. By that Statute 
a mesne lord could no longer make a feoffment of lands to be 
held of himself in fee; the freeholder therefore whose title 
rested on a grant subsequent to that Statute was no longer a 
tenant of the manor, and cotdd claim no rights over the 
wastes of the manor as incident to his feoffment. The 
technical name for this class of rights of pasturage incident 
to freehold lands held of a manor before i8 Edward I is 
'common appendant/ 

It seems from the following passage that often there were 
no exact limits as to the number of beasts which a commoner 
might put upon the waste land. Bracton however indicates 
that, at all events in the case of a new feoffment, the number 
must have some relation to the nature and size of the land, 
and to the prevailing customs. In later times the right of 
the freeholder holding lands of the lord of the manor came to 
be expressly defined^. He was entitled to have common 
of pasture for so many beasts useful in agriculture for tilling 
or manuring the soil, as his arable land would sustain during 
the winter. This is expressed technically as a right of 
common of pasture for all commonable cattle levant and 
couchant upon the lands. This' class of rights of common of 
pasture enjoyed by the freeholders of the manor over the 

^ It will be borne in mind that wherever at the present day afiieeholder 
holds in fee of the lord of a manor that relation must have been created 
preyloQS to the eighteenth year of Edward I. See Chapter IV. % 5. 
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CH. lU. wastes of the manor as necessarily incident to their freeholds 
^*^' °* is the most ancient and in early times by far the most 

important class of rights of common ^. 

If the view above given of the history of these rights of 
common be correct, it will be seen that the rights of the com- 
moners and the rights of the lord mnst in very early times 
have come in conflict. Already in the time of Glanvill we 
find the law recognised and protected by a regular form of 
action the right of the commoner, by enabling him to bring 
an assize of novel disseisin against any one who disturbed him 
in the enjoyment of his right of common ^. Would this form 
of action protect the commoner against any curtailment of the 
land over which he exercised his rights by the lord? It seems 
that the fair inference to be drawn from Bracton's comment 
on the Statute of Merton (ao Heniy III^ cap. 4) is that the 
lord had no right independently of that Statute to appropriate 
any portion of the waste as against the freeholders having 
rights of common appendant The effect of that Statute was 
to establish the right of the lord to appropriate the land over 
which rights of common of pasture existed^ provided he left 
sufficient for the tenants of the manor in convenient places, 
with proper means of access. This is the footing on which 
the law as to the respective rights of the lord and the free- 
holders of the manor has rested ever since. The Statute of 
Merton only applied to the rights of common of pasture 
enjoyed by freehold tenants of the manor over the wastes of 
the manor. Rights of common enjoyed by prescription or 
grant by persons other than the tenants of the manor were 
beyond its scope ; nor did it apply to rights of cutting tuif 
or peat (common of turbary), nor to rights of taking * estovers,' 
such as wood, gorse, heath, or fern'. 

^ See Mr. Joshua Williams' note on the ease of Lord DunraTen t. 
LleweUyn (15 Queen's Bench Reports, 791 ; Elements of Real Propertj, 
p. 193, A>^d ib* Appendix C), and see the judgment of Lord Hatherlej in 
Warriok y. Queen's College, Oxford, Law Bep. 6 Gh. Appeals, p. 796. 

' Glanyill, lib. xiii. cap. 37 ; abore, p. zza. 

' See Coke's Second Institute, 87. 
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Highte of common^ other than those enjoyed by freehold CH. III. 
tenants of a manor as such, created by grant or prescription ®*^- "• 

and attached to the ownership of lands, are called rights of 

^common appurtenant/ Where, as is usually the case, the 
claim rests on prescription, it is said in technical language 
that the tenant in fee of the lands and all those whose estate 
he has^ have enjoyed the right from time whereof the 
memory of man runneth not to the contrary, or during the 
period required by the Prescription Act^. 

A right of common may also be granted to a man and his 
heirs irrespective of the ownership of any land, and then it 
descends like an estate in fee simple, and is called a right of 
common ' in gross/ 

Bracton points out in the following passage that the lord 
could not curtail the common over which rights of common 
appurtenant or in gross existed by any right derived either 
from the common law or from the Statute of Merton. 
A provision however of the Statute of Westminster II * 
placed prescriptive rights of common of pasture appurtenant 
upon the same footing as rights of common appendant. 
It should be observed that where the right of common 
can be traced expressly to a grant, which gives the right 
over a definite extent of waste ground, the lord cannot 
Aldose or curtail the common as against his own express 
grant. 

The above may be taken as an outline of the leading 
principles of the law relating to rights of common at the 
present day ^. Much waste or common land has from time 
to time been enclosed under local Acts of Parliament, 
and various general provisions have been enacted providiug 
machinery for enclosing commons, with compensation to the 

' This is technically called prescribing in a que estate. 

* a and 3 Will. TV, c 71. 

' 13 Ed. I, c. 46, given below, Chapter IV. § 4. 

* The rights of wpyhold tenants of the manor to common resting on the 
custom of the manor will be treated of in dealing with copyhold rights 
generaUy. See Chapter Y. % 6. 

O 
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CH. III. owner of the soil and the various persons interested in the 
«'^°/ land^ 

§18(2). 

Bractok, lib. iy. cap. 38. fol. 222. Qaoniam magis Celebris est 
ilia servitns per quam conceditar alicni jus pascendi, ideo primo 
dicendum est de ilia quae dicitor commiinia pastorae. Com- 
mime autem nomen generale est, et convenit snis partibos sicut 
genus se habet ad snas species. Commmiia enim ex virtnte vo- 
cabnii componitur ex nna et cam, et sabintelligitor alio, (id est) 
commmiia in alieno et nna cnm alio et non in fdndo proprio, quia 
nemini servit sans fdndos proprlns at eapra*. Acqairitar enim 
commania maltis ex caosis. Scilicet ex caosa donationis, at si 
qais dederit terram cam pertinentiis et com commania pastarae 
etc.' Item ex causa emptionis et venditionis, at si quis commu- 
niam emerit in fimdo alieno, ut pertineat ad tenementum suum, 
licet sit de feodo alieno et diversa baronia, et ex constltutione do- 
minorum fimdorum. Item acquiritur ex causa dominorum fim- 
dorum, sicut per servitium certum^. Item ex causa vicinitatis, at 
si quis cum vicino, et vicinus cum eo '. Item ex longo usu sine 
constitutione cum pacifica possessione, coniinua et non interrupta, 
ex scientia, negligentia, et patientia dominorum, non dico ball!- 
vorum, quia pro traditione accipiuntur, ita quod nee per vim nee 
clam nee precario ut supra. Et eisdem rationibus pertinere 
poterit ccmmunia ad liberum tenementum, in eo autem quod 
communia est nomen generale continens sub se plures species. 
Est enim communia in eo, quod dicitur pastura, de omni quod 
edi poterit yel pasci, large sumpto vocabulo yel stricte, large, 
at si quis habeat in alieno commimiam pasturae, scilicet her- 
bagii, pessonae, siye glandis siye nucis, et quicquid sub nomine 
pessonae continetur. Item foliorum et frondium stricte, scilicet 
aliquod i&torum unum yel duo. Item distingui poterit com- 
munia pastarae per tempera, ut si omni tempore vel certis 
temporibus et certis horis. Item per loca, ut si ubique, et per 

' See Stephen, Commentaries, vol. i. pp. 641-645. 

' Thas we see how the doctrines of Boman law coincided with the 
interest of the lord to reduce the rights of commoners to the character of 
jura in alieno solo. See above, p. 19a 

' In this case the common of pasture would attach or be appurtenant 
to the land granted, in other words would be enjoyed by the grantee and 
his successors in title over land other than that granted. 

* This means apparently that a right of common may be granted by the 
lord in return for services to be rendered. 

' As to common of vicinage, see below, p. aoi, n. a. 
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totmn, sine aliqna exceptione. Excipiontur tamen qnaedam CH. III. 
tacite, et qoandoque expresse ; sicut rationabilia defensa, et ^^^* n- 
exigi non potenmt ratione pasturae, nisi specialiter concedan- * ^^ ^^' 
tnr, et non nisi post tempos, qualia sunt blada, prata, Hgna, 
Byngheys sicnt ad boves^, item ad vaccas et vitulos snis tern- 
poribus, item ad oves moltones et oves matrices, et agnos snis 
temporibns. Item nee in cnria alicnjus nee in gardinis, nee 
in viridariis, nee parcis vel hnjusmodi. Item nee in dominicis 
alicujus, quae claudi possunt et excoli, nisi per modom certnm 
constitntionis, et certis temporibns vel certis locis et determi- 
natis et infi.*a certa loca. Item ad certa genera averiorom, vel 
si ad omnimoda averia et sine nnmero, vel cum coarctatione 
et cum numero, vel ad certum genus averiorum. Item notan- 
dnm quod non debet dici communia, quod quis babuerit in 
alieno sive pro precio, sive ex causa emptionis, cum tenementum 
non habeat ad quod possit communia pertinere, sed potius herba- 
gium dici debet quam communia; cum boc posset esse quasi 
personale quid, sive certum dederit quis pro herbagio babendo, 
sive incertum*. Item communia dici potent secundum quod 
stat in general!, secundum quod supra dictum est, babere jus 
fodiendi in alieno, aurum scilicet, et inde aui'ifodina dici potest 
locus iste. Item argentum et inde ai'gentifodina, et sic de 
ceteris metallis". Item jus fodiendi lapides, cretam, arenam, et 
torbam^ et higusmodi. Item communia et non berbagium, ut 
JOB ^sJcandi herbam vel brueram vel bujusmodi ad rationabile 
estoverium. Item eodem modo ad secandum in alieno bosco ad 
rationabile estoverium aedificandi, claudendi, et ai'dendi. 

lb. fol. 224. Nemo potest communiam pasturae clamare ut . 
pertinentem ad liberum tenementum suum nisi ille qui liberum 
tenementum babet. Liberum autem dicitur ad differentiam 
viUenagii et villanorum qui tenent villenagium, quia non babent 

^ Rights of common would prima /ocie be exercisable over waste land 
only. Of course they may, be granted over any land, but this requires 
express mention in the grant. So also if there be a special right of 
eommon for any species of cattle other than the ordinary commonable 
cattle. 

' This distinction was not recognised in later law. Common of pasture 
in gross, i.e. not appurteoant to any tenement, is recognised as a class of 
rights of common. 

• The right to mines of gold and silver is by the common law of Eng- 
land part of the royal prerogative. Blackstone, i. 994. 

* 'Turf/ or peat — the well-known right called common of turbary. 

O % 
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CH. III. actionem nee assisam, sed dominus cujns libenun tenementnm 
SECT. II. villenagimn faerit \ 

§ 18 (a). 
lb. fol. 225 b. {Ofdefmcea by the tenant of the servient tenement 

to an assize of novel disseisin for disturbance of common rights.) 

Item poterit tenens respondere contra assisam quod qaerens 

nollam communiam clamare potuit in tali loco, quia tenementnm 

illod est Eunm separale, et quod illud includere possit et excolere 

pro voluntate sua, et inclosum habere omni tempore. Ad quod 

querens (si possit) doceat contrarium vel diversum per assisam, 

scilicet quod nullo tempore includi poterit, vel quod non nisi 

certis horis et temporibus*. Item respondere potest tenens et 

dicere quod ille qui queritur nullum omnino babet tenementnm 

liberum, vel quasi, ad quod aliqua commimia pertinere possit vel 

etiam mansiunculam. Item dicere potest quod nulla communia 

pertinet ad tale tenementnm: quia illud fuit aliquando foresta, 

bosons, et locus vastae solitudinis et communia, et jam inde 

efficitur assai*tum, vel redactum est in culturam, et non debet 

communia pertinere ad communiam, et ubi omnes de patria 

solebant communicare '. Ad hoc facit de Itinere W. de Balegh 

in comitatu War. assisa novae disseisinae de communia pasturae 

si Augustinus, etc. *. Eodem modo dici poterit de mariscis, et aliis 

vastitatibus in culturam redactis, quia ubi eadem ratio, ibi esse 

debet idem jus. 

lb. fol. 227. Item potest constitutio servitutis aliquando minui 
et restringi, ut si prius constituatur quod per totum et ubique, 
i*e8tringi poterit quoad certum locum. . . . Item quod prins 
sine numero, coarctari potest ad certum numerum. . . . Et 
eodem modo poterunt omnia praedicta augeri et ampliari, sed 
non contra voluntatem contrahentium ; quia per hoc competeret 
assisa novae disseisinae domino tenementi, sed in contrarium 
per vim ageretur, sicut competeret assisa novae disseisinae de 

> As to the foundation of the cluim of copyholders to rights of common, 
see Chapter V. § 6. 

^ This is one of the many allusions which this passage contains to 
rights of common pastui*age enjoyed over lands at certain periods of the 
year, which at other times is the separate property of an individoal. 
See above, p. 6. 

^ The language of this passage and the principle here stated seem 
strongly to support the historical view that the idea that all the neigh- 
bouring inhabitants had equal rights over the soil of waste lands is the 
true origin of rights of common. 

* This is the name of the case decided on the circuit in question. 
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commonia pastnrae ei cni debetur servitus secundnin modam CH. III. 
et constitutioDein servitutis. Est tamen quaedam constitatio ^'^' ^'• 
quae dicitur constitutio de Merton, per quam etiam invito eo * ^® *^^^' 
cai servitos debetur communia coarctatoi*, unde primo videndum 
est qualis est ilia constitutio, et est talis ^ : — 

Quia multi sunt magnates qui feoffaverunt milites et libere 
tenentes suos in maneriis suis de parvis tenementis, et qui im- 
pediti sunt per eosdem quod commodum suum facere non possunt 
de residuo maneriorum suorum, sicut de vastis, boscis, et pasturis 
magnis, desicut ipsi feoffati sufficientem habere possent pasturam, 
scilicet quantum ad tenementa sua pertinet: ideo provisum est 
et concessum ab omnibus, quod cum hujusmodi feofifati a quibus- 
cunque de cetero arramaverint erga dominos suos assisam noyae 
disseisinae de communia pasturae, de hoc quod aliquam pai*tem 
tenementorum suorum excoluerint, si coram justiciariis cognove- 
rint quod sufficientem habeant pasturam quantum ad tenementum 
suum peHinet cum libero ingressu et egi*es8u, et chaceam de 
tenementis suis usque ad pasturam illam vel viam, tunc inde sint 
contenti, et illi de quibus tales questi sunt quieti sint de hoc 
quod commodum suum ita fecerint de teiTis, yastis, et pasturis 
suis. Si autem dixerint quod sufficientem pasturam non habu- 
erint, quantum pertinet ad tenementa sua, cum sufficienti in- 
gressu et egressu, tunc inde inquiratur Veritas per assisam. Et 
si per assisam recognitum fuerit quod in aliquo impediverint 
ipsius domini ingressum vel egressum, vel quod habeant suffi- 
cientem pasturam ^ secundum quod pi'aedictum est, tunc recupe- 
rent querentes seisinam suam per visum recognitorum, ita quod 
per discretionem et sacramentum eorundem habeant conquerentes 
sufficientem pasturam cum sufficienti et competenti ingressu et 
^[ressn, in forma praedicta, et disseisitores in misericordia, et 
damna reddant sicut prius reddi solent ante provisionem istam. 
Si autem recognitum fuerit per assisam quod querentes suffi- 
cientem habeant pasturam, cum libero ingressu et egreesu secundum 
quod praedictum est, tunc licite faciant domini sui commodum 
de residuo, et in quo casu, si quis liber homo feoffatus fuerit 
per aliquem, et occasione alicujus assisae captae vel alia occasione, 
vel si non permiserit dominum suum inclndere, vel si, cum in- 
clu^rit, hayas suas fregerit et fossata, et muros suos prostraverit 



^ See the text of this statute as given in the Statutes of the Realm, 
above, § 9. 

' The text of the Statute of Merton, given above, p. 133, seems more 
aoeorate and intelligible than the reading given in this passage. 
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CH. III. per vim cai resist! non possit, competit domino breve domini 

SECT. II. regis in hac forma : — 

^ ^^^' Rex Vicecomiti salntem. Ostensnm est nobis ex parte A quod 
com in curia nostra coram nobis et consilio nostro sit provisnm 
et concessum quod magnates Angliae et milites et alii qui Hberos 
tenentes euos feoffaverint de panris tenementis in maneriis sais 
commodom sunm facere possint de residao maneriomm suonim 
sicut de vast is, boscis et pastmis, si ipei feoffati safficientem 
habeant pastnram quatenus ad tenementa sna pertinet cnm libero 
ingressn et egressu, et ipse A parcum sunm per mnltom tempos 
jam inclusum haboit, boscnm vel hnjusmodi ; B qui parvum tene- 
mentum habet in eadem villa, vel alia, et de feodo ipsius J, occa- 
sione cujusdam assisae novae disseisinae inter eosdem A et B 
nuper captae de communia pastui-ae ipsius B quam pei'tinere 
dixit ad liberum tenementum suum in eadem villa, non permittit 
ipsum A [larcum suum habere inclusum, immo hayas suas fi*angit 
et fo&sata, desicut communiam pastui*ae habere poterit sufficientem 
extra paixum vel boscum ilium, quatenus ad tenementum sunm 
pertinet cum libero ingressu et egressu : et ideo tibi praecipimus 
(juod assumptis tecum liberls et legalibus hominibus de proximo 
\'icineto, per quos rei Veritas etc., in propria persona tua accedas 
apud talem villam et per eorum sacramentum, etc., si praedictus 
B sufficientem possit habere pastui'am extra praedictum parcum 
vel boscum quatenus pertinet ad liberum tenementum suum in 
eadem villa cum libero ingressu et egressu vel non. £t si ita esse 
inveniris tunc eidem A pacem inde habere facias ne amplius, etc. 
Teste, etc. 

Ad quod imprimis videndum est qualiter constitutio ilia sit 
iutelligenda, ne male intellecta trahat utentes ad abusum. Videri 
oportet utrum ille quem i-estringit constitutio, sit liber homo pro- 
prius vel alienus^. Si autem sit alienus non ei imponit legem 
constitutio ^ tum quia habet servitutem illam forte sicut ex con- 
sensu et conventione ubique, quae dissolvi non potest nee per con- 

* That is, whether or not he be a tenant of the manor over the wastes 
of which the right of common is claimed. 

' The Statute of Merton regulated the respective rights of the lord of 
the manor and his tenants over the waste. It did not affect the rights 
of persons who had rights of common appurtenant to freeholds outside 
the manor. The lord could not by this Statute enclose the waste so as to 
curtail rights of common appurtenant. By the Statute of Westminster 
II, 13 Edward I, c. 46 (see Chap. IV. $ 4), the provisions of the Statute 
of Merton were extended to cover the relations of the lord and oommoners 
having rights of common appurtenant. 
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trariam yolimtatem et dissensum, turn quia non feoffatos est per CH. III. 
dominum soli, quod coarctari potest ad certmn nomenim et deter- sect. ii. 
minatmn secnndom qoantitatem sui tenementi. Et unde in hoc ^ ^^ ^^^ 
casu si dominos soli et proprietatis sibi velit aliquid appropriare 
et includere, hoc facere non poterit sine volnntate et Hcentia 
praedictoram, et, si fecerit, per assisam recnperabont \ Si antem 
faerint libere tenentes proprii tone refert qoaliter faerint feoffati, 
quia non onmes nee in omnibus per constitutionem restringontar, 
et ideo yidendom erit utrum feofifati fuerint large, scilicet per 
totom et ubique, et in omnibus locis, et ad omnimoda averia et 
sine numero, et ita tamen quod hujusmodi communia ad ipsos per- 
tineat ratione feoffamenti, et non propter usum, tales non ligat 
constitutio memorata, quia feoffamentum non tollit, licet tollit 
abusum, et maxime propter consensum eomm voluntaiium qui 
servitutem et communiam concesserunt ^. Si autem communia 
fuerit stricta cum numero averiomm certo et determinate, licet 
usus se largius et latius habuerit quam necesse esset, tales ligat 
constitutio, quod coarctentur ad certum locum et infra certum 
locum, dum tamen locus ille sufficiens sit et competens cum Hbero 
ingressu et egressu et competenti, quod non sit gravis nee difficilis. 
Competens autem debet esse locus, ita quod non longius distet sed 
propinquius assignetur. Item eodem modo si ita feoffatus fuerit 
quis, sine expressione numeri vel generis, sed ita, cum pastura 
quantum pertinet ad tantum tenementum in eadem villa, talem 
ligat constitutio sicut prius cum expressione ; quia cum constet de 
quantitate tenementi, de facili perpendi poterit de numero ave- 
riomm et etiam de genere, secundum consuetudinem locorum. 
Item si qualitercunque usus fuerit vel feoffatus large vel stricte, 
si loco competenti usus fuerit, et sive coai*ctari possit sive non, 
non tamen coarctari debet cum damno et gravamine ad locum 
longius distantem, cum distantia inducunt incommoditatem. £t 
eodem modo coarctari non debet, nisi velit, si accessus sit diflS- 

> This passage throws light on the much disputed question whether this 
right of appropriation or approvement belonged to the lord at common 
law or rested on the Statutes of Merton and Westminster II. Bracton's 
authority, particularly valuable as being contemporary evidence, is express 
that the right rested on the Statute, and that except for the Statute the 
lord could not have ' approved ' at all. See Coke's Second Institute, pp. 
^59 474 ; Orant v. Gunner, i Taunton's Reports, p. 435. 

' This appears to mean that even in the case of freehold tenants of a 
manor, if rights of common had been expressly granted over the whole 
waste, &c., the lord could not approve so as to derogate from his express 
grant 
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OH. III. cilior. . . . Item tempus epectandxim erit, scilicet qnod tenementtim 
SECT. II. tempoi'e feofifamenti jacuit incaltnm, et quod tenementam re- 
S ^^ C^)* dactum fuit in culturam^. Item qnod tenementum* sit pratmn, 
et quod inclasmn et podtum in defensom, cum nemo poesit com- 
moniam petere in aliquo tenemento, quod excoli possit, yel in- 
cludi, vel poni in defenenm omni tempore vel saltem aliquo, et ex 
aliqna generali constitutione, at si qois dicat, ' do tibi tale tene- 
mentnm cum communia pasturae quae pertinet ad tantum tene- 
mentum in tali villa cum certo numero averiorum, yel sine numero,' 
hoc intelligendum erit de communia pasturae, quae communis 
esse debet, et pertinei'e ad liberum tenementum, hoc est non tene- 
mento quod possit excoli, vel licito sed non omui vel aliter dam 
includitur vel ponitur in defeusam tempore, vel si singulis annis 
possit includi et poni in defensum et excoli, vel alio quod possit 
includi, nisi hoc facit specialitas et modus constitutionis seinritutis, 
vel longus usus continuus et pacificus^ Modus constitutionis 
servitutis, ut si dicat quis, ' do tibi tantam terram cum communia 

^ If the dominant tenement was uncultivated or waste land at the 
time of the feoffinent, it seems that rights of common would not attach 
to it, imless expressly granted. 

' Tenementum here means the servient tenement. 

' The import of this passage seems to be that prima facie the right of 
common extends only over the waste or uncultivated lands properly so 
called, and not over lands which the tenant has the right to keep enclosed 
always or for some periods of the year. It was however not unusual for 
rights of common pasturage to exist over cultivated lands between harvest 
and seedtime, the lands being for the rest of the year enclosed for the 
protection of the growing crops. See Nasse, p. 46. This was called in 
later times common of shack : see Corbet's case, above, p. 7, n. i. In the 
same way there might be rights of common pasturage over meadows after 
the removal of the hay-crop, until the grass began to grow again. And so 
where the system prevailed of cultivating the lands in common on the 
three-field or two-field system, that is, where the individual plots of the 
various landowners of the community were not divided from each other, 
but all were cultivated upon a common plan, being divided into two or 
thtee fields, one of which was left fallow every year, rights of common 
pasturage were often recognised over the fallow land. These rights of 
pasturage were however, as it would appear from this passage, exceptional, 
and must either be expressly granted, or proved as a local cust<Hn. See 
Nasse, pp. 46-50. These are amongst the rights which, owing to the 
fiction noticed above (p. 182), that they must originally have been created 
by grant, it has become impossible to sustain in a court of law unless they 
are claimed either by copyhold tenants of a manor under a custom, or by 
freeholders as appurtenant to their tenement& A custom for all the in- 
habitants of a district to turn out cattle on the waste, stubbles, meadows, 
or fallows, though doubtless the origin of the quasi-right, would be invalid* 
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pastorae ad tot averia etc. per totam terrain meam ubique in OH. III. 
terris colendis, pratis, et clausis, et in omnibus locis,' et hoc non s^cr- ^i- 
erit sic intelUgendum quod omni tempore, nisi tantum temporibus ^ ^^ ■>^^' 
competentibus, scilicet post blada asportata et faena levata; vel 
quando tenementum jacet incultum et ad waractum, vel si dicat 
expresse sic, 'ubique scilicet quando tenementum jacet incultum 
etc' non propter hoc impediri debet dominus quin terram suam 
excolat quolibet anno si velit, quia non imponit sibi ipsi servitutem 
per hoc quin possit. Si autem ita dicat, ' cum pastura per totum 
et in omnibus locis, et secundo anno vel tertio in terra colenda, in 
terra colenda quando jacet ad waractum/ et adhuc idem erit ubi 
jacuerit ita ut dicitur, quia bene poterit esse quod nunquam jace- 
bit, nee imponitur ei necessitas quod non colat, quia per hoc non 
includit se quin possit. Si autem sic dicat, ' omni tempore et in 
omnibus locis, scilicet quod secundo anno jaceat campus ad war- 
actnm vel incultus vel apertus, et quod tali tempore communiam 
habeat/ tali tempore excoli non possit nee includi, et maxime ubi 
hoc facit longus usus vel consuetudo a vicinis approbata et do- 
minis, quae pro lege observari debet inter tales \ Item vel ubi 
hoc faciat vicinitas, et sine constitutione '. Poterit autem esse 
Eervitus personalis et realis ^. Item personalis et realis certis horis 
et certis temporibus. Item personalis tantum, et sic debetur 
personis et non tenementis, et quae proprie dici potest herbagium. 
Item localis et non certis personis, sicut alicujus universitatis, 
burgensium et civium *y et omnes conqueri possunt et unus nomine 
universitatis. 

* The whole of this passage is remarkable, as showing the great strength 
and vitality of common rights at this time. 

' That is, the prescriptive rights of neighbours apart from any relation- 
ship of lord and tenant may be of the same character. There is a distinct 
class of rights of common called common pur cause de vicinage. For in- 
stance, if there are adjoining wastes A and B belonging to different 
manors, a commoner who is entitled to put his cattle on common A, may 
be also entitled to have them permitted to stray into common B. In this 
case he is said to have common rights pur cause de vicirutge in common B. 
This right of common is said to be more properly an excuse for a trespass. 

' This points to the distinction between rights appurtenant to land, 
that is, enjoyed by the successive owners of a piece of land as and being 
such owners, and passing by alienation of thepraedium dominanSf and rights 
in gross, or rights {in rem, of property, available against third persons, 
opposed to rights in personam) not attached to the ownership of a praedium 
dominans, or as they were called later, rights ^ in gross.' Compare Dig. lib. 
viii tit. i. I : ' Servitutes aut personarum sunt, ut usus et ususfructus, 
aat rerum, ut servitutes rusticorum praediorum, et urbanorum.' 

* Both rights of property in the land itself, and rights over the land of 
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CH. III. Translation. 

SECT. n. 

§ 18 (a). Inasmuch as the most common servitude is where a right of 
pasturage is granted to a person, I must in the first place treat of 
that right which is called 'common of pasture.' Now the term 
'common' is a general expression, and is appropriate to the 
different divisions of these rights, just as a gentLs is related to its 
various species. For the word common is compounded of the 
words 'una* and 'cum,* and the word 'alio' is understood, that 
is to say the right of common exists over another's land, and 
together with another person, and not over a person's own 
land ; because a man's own land is never subject to a servitude 
in £9kvour of its owner, as has been said above. Now a right of 
common is acquired by many titles. There is for instance the title 
of a gift of the land to which it is appurtenant, as if anyone 
gives land with its appurtenances and with common of pasture, etc. 
It may also be created by purchase and sale, as when one has 
bought a right of common over another's land so that it may be 
appurtenant to his tenement, although it be held of another fee and 
a different barony; and in that case it is created by the grant 
of the owner of the servient land. It may also be created by the 
lord of the land, as by means of fixed services. Also it may arise 
by reason of neighbourhood, as when one intercommons with his 
neighbour, and his neighbour with him. Also it may be acquired 
without a grant by user for a long time with peaceful, contin- 
uous, and uninteirupted enjoyment of the right, the lords (I do 
not say their bailiffs) knowing of it and neglecting to interfere ; 
for this is regarded as equivalent to a legal transfer, provided the 
enjoyment has not been by violence, or clandestinely, or by request 
and permigsion as has been said above. In these yarious ways may 
a right of common of pasture be made appurtenant to a freehold 
tenement ; it must however be remembered that common of pasture 
is a general name containing under it many species. For there 

another, might be granted (apart from the Statutes of Mortmain) to a ooi^ 
poration. Therefore the rule that inhabitants as such cannot claim a 
profit in cdieno ado (see above, p. i8a, note a) does not apply where the 
rights are claimed in the name of a corporation. A corporation may claim 
such rights by prescription, because the rights might by legal possibility 
have originated in a grant Bracton's language no doubt points to the 
actual historical origin of these rights, namely, that they were local 
customs which became logalised. The theory of the later lawyers excluded 
from the category of legal rights all profits not capable of originating in a 
grant 
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may exist a right of common in whatever may be called * pasture/ CH. III. 
that is of everything on which animals may be fed, the word being **^- "• 

taken in a broad sense or strictly ; in a broad sense, as for ^ ^^' 

intitance if one has common of pastm'e over another's land of 
the herbage, fall of froit, whether atoms or beechmast, or what- 
ever comes nnder that designation. Strictly, as if the right of 
common be limited to leaves or branches, for instance to any one 
or two kinds of them. Also rights of common of pasture may be 
distinguished as to time ; they may exist at all times, or only 
at certain times and certain hours. There may also be a distinc- 
tion as to the places where they are to be enjoyed, as for instance 
whether they are to be exercised on the whole land and every- 
where without any exception. Moreover, some places may be ex- 
empted from the exercise of the right tacitly, and some in express 
terms, as for instance in the case of reasonable enclosures, which 
cannot be claimed to be subject to rights of common of pasture unless 
they be specially granted, and then only after a certain time. 
Such are com lands, meadows, woods, * byngheys ' for oxen, also 
for cows and calves at their season, also for wethers and ewes and 
lambs at their season. So neither can the right be exercised in • 
anyone's curtilage or garden or lawn or park and so forth. Nor 
again does the right exist over demesnes which may be enclosed 
and cultivated, unless by the terms of an express grant, and at 
certain fixed times and places and within certain limits. Also 
there may be no limit either as regards the number or kind of 
beasts, or the right may be restricted to a certain number or to 
certain kinds of beasts. Further, it is to be observed that a 
right which a person has in another's soil either for payment or by 
purchase ought not to be called a right of common, because he has 
no tenement to which a right of common can appertain, but it 
ought rather to be called a right to the herbage than a right of 
common, since this may be as it were a kind of personal right, 
whether the price which the person has given for the right of 
herbage be ascertained or not. Also, following up what has been 
said above as to generic expressions, a right of digging in another 
man*8 land may be called a right of common, as for instance a 
right of digging gold, and hence the place may be called a gold 
digging. So with regard to silver and silver digging, and so of 
other metals. The same is the case with regard to digging 
stones, chalk, gravel, and turf, and things of that kind. Other 
instances of rights of common, which do not resemble the right of 
herbage, are rights of cutting grass or underwood for reasonable 
estovers. And the same observations apply to the right of cutting 
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CH. III. in another's wood reasonable estovers for the purpose of building, 

BBcr. n. enclosing, or fuel. 

§• 18 (a). 

FoL 224. No one but a freeholder can claim common of pasture 

as appertaining to his freehold. Now a tenement is called freehold 
by way of distinction from a tenement held in yillenage, and from 
one held by villeins, who hold villein tenements : for they have no 
right of action or assize, but only their lord who is the freeholder of 
the land held by them in villenage. 

Fol. 225 b. Further, the tenant can defend the assize on the 
ground that the complainant has no right to claim any common in 
the place in question, because it is the defendant's separate tene- 
ment, and because he is entitled to enclose it and cultivate it as he 
pleases and keep it enclosed for ever. To which the complainant, 
if he can, may prove by means of the assize that the fact is con- 
trary or different, for instance that at no time could the land be 
enclosed, or that it could be enclosed only at certain times and 
seasons. Further, the tenant may answer and say that the com- 
plainant has no free tenement at all, or anything resembling a free 
tenement, to which any right of common could appertain, not even 
so much as a hovel. Further, he may say that no right of common 
belongs to the tenement in question, because it was formerly a 
forest, a wood, or wild waste land and common to all, and after- 
wards in recent times enclosed and brought under cultivation, and 
that no right of common can lawfully appertain to land which is 
itself common, and which the whole community formerly used in 
common. For this there is authority in Augustin's case, which was 
an assize of novel disseisin of common of pasture on the circuit of 
W. de Ealegh in the county of Warwick. The same may be said 
in the case of marshes and other waste lands which have been 
brought under cultivation, for where the same principle applies the 
law ought to be the same. 

Fol. 227. Further, the grant of a servitude may sometimes be 
curtailed and restricted, for instance a right which formerly 
prevailed over the whole of the lands and everywhere may be 

restricted to a particular part So what was at first 

unlimited in point of number of beasts may be limited to a certain 
number ; . . . and in the same way all the above-mentioned rights 
may be enlarged and added to, but not contrary to the will of the 
parties ; for in that case, on the one hand, an assize of novel disseisin 
would be open to the owner of the servient tenement, and on the 
other, if violence be done to the owner of the servitude, an assize of 
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novel disselBm of common of pasture would be open to him accord- OH. III. 
ing to the measure and definition of the servitude. There is how- sect. h. 
ever a certain ordinance called the Statute of Merton, whereby a ^ ^^ ^^^' 
right of common may be curtailed even against the will of him to 
whom the servitude is due ; wherefore it is in the first place neces- 
sary to see what are the terms of that Statute, and they are as 
follows : — 

Al£o because many great men of England, which have infeoffed 
knights and their freeholders of small tenements in their great 
manors, have complained that they cannot make their profit of the 
residue of their manors, as of wastes, woods, and pastures, whereas 
the same feoffees have sufficient pasture as much as belongeth to 
their tenements ; it is provided and granted, That whenever such 
feoffees do bring an assize of novel disseisin for their common of 
pasture, and it is knowledged before the Justicers, that they have 
as much pasture as sufficeth to their tenements, and that they have 
free egress and regress from their tenement unto the pasture, then 
let them be contented therewith ; and they on whom they have 
complained shall go quit for that they have made their profit of 
iheir lands, wastes, woods, and pastures ; and if they allege that they 
have not sufficient pasture, or sufficient ingress and egress accord- 
ing to their hold, then let the truth be inquired by assize, and if it 
be found by the assize that the same deforceors have in any thing 
disturbed them of their ingress and egress, or that they had not 
sufficient pasture, as before is said, then shall they recover their 
seisin by view of the inquest, so that by their discretion and oath 
the plaintiffs shall have sufficient pasture, and sufficient ingress 
and egress in form aforesaid ; and the disseisors shall be amerced, 
and shall yield damages as they were wont before this provision. 
And if it be certified by the assize that the plaintiffs have sufficient 
pasture with ingress and egress, as before is said, let the other 
make their profit of the residue, and go quit of that assize ^ 

In that case if any free man has been enfeoffed by any one else, 
and on the occasion of the taking of an assize or on any other 
occasion it be alleged that he has either not permitted his lord to 
enclose, or that when the lord has enclosed he has broken down his 
hedges and embankments, and has thrown down his walls with 
overwhelming force, the lord may sue out a writ of our lord 
the king in the following terms : — ^The King to the Sheriff, 
greeting. It has been shown to us on behalf of A that 
although it has been provided and granted in our court before 

^ To this point the translation is taken from Statutes of the Realm, and 
is from the text given above, ( 9. 



206 EXTRACTS PEOM BEACTON. 

CH. III. oarselvee and oar council that great men of England and 
8£CT. II. knights and other persons who have enfeoffed their free tenants 
§ ^8 i^)' of small tenements within their manors may have the benefit 
of the residae of their manors, that is to say of the wastes woods 
and pastures, provided the feoffees have sufficient pasture bo far 
as appertains to their tenements with free ingress and egress, and 
that the said A has kept his park or his wood or the like enclosed now 
for a long time, and that B, who holds a small tenement in the same 
township or in another, and of the fee of the aforesaid Ay on the 
recent occasion of the taking of an assize of novel disseisin between 
the aforesaid A and B concerning common of pasture of the aforesaid 
B, which as he declared is appurtenant to his free tenement in 
the same township, refuses to allow the aforesaid A to keep his 
park enclosed, nay further breaks down his hedges and dyke, 
although he can have sufficient common of pasture outside that 
park or wood as much as appertains to his tenement with sufficient 
ingress and egress, therefore I command thee that, taking free 
and competent men of the nearest neighbourhood, by whom the 
truth of the matter etc., thou in thine own person shouldest go 
to that district and by their oaths etc. (ascertain) whether the 
aforesaid B can have sufficient pasture outside the aforesaid park 
or wood as much as appertains to his tenement in the same district 
with free ingress and egress or not. And if thou findest this to be 
so, then cause the aforesaid il to be quieted in the matter that I 
hear no more, etc. Witness, etc. 

In relation to this matter it should in the first place be observed 
how that ordinance is to be understood, lest if it be misunderstood a 
wrong use should be made of it. It should be observed whether he 
whom it is sought to bind by the oi*dinance is a free tenant of 
the lord of the waste or of another lord. If he be the tenant of 
another lord he is not affected by the ordinance, so as to be confined 
to a definite and limited number of beasts, according to the size of his 
tenement, both because he enjoys that servitude, it may be, by some 
title such as by consent and agreement, and this cannot be put an 
end to merely by an opposite intent and disagreement, and because 
the tenant was not enfeoffed by the lord of the soil. And it follows 
in this case that if the lord of the soil and of the msinor desires 
to appropriate any part to himself and to enclose, he will not 
be able to do this without the consent and licence of the afore- 
said foreign tenants, and if he does it they shall recover by 
the assize. If however the free holders are tenants of the manor 
then the question is in what manner have they been enfeoffed, 
because it is not every one who is restricted by the ordinance, nor 
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does the restriction avail in all places, and therefore it must GH. III. 
be observed what the extent of their rights is by the feoffinent, beot. ii. 
whether it is in wide terms, as for instance over the whole waste ^ ^^ ^^^' 
and everywhere, and in all places, and for all manner of beasts, and 
without stint, and in that case, because common of this kind belongs 
to the tenants by reason of the feoffment and not by reason of usage, 
such tenants are not bound by the ordinance, for the ordinance does 
not destroy the effect of the feofiment, though it does prevent misuse 
of the right of common ; and the ground on which this rule rests is 
the voluntary consent of those who have conceded the servitude 
and granted the right of common. K however the right of common 
was stinted to a fixed and determined number of beasts, but it 
has been used more widely and in excess of what was necessai^. 
in such a case the ordinance applies to restrict them to a certain 
place and within certain limits, provided that that place is 
sufficient, and has free and sufficient ingress and egress, without 
impediment or difficulty. And the place ought to be sufficient, 
in the sense that the distance be not too great, but the pasturage 
fehould be assigned sufficiently near. Also in the same manner 
if a man be enfeoffed without any express definition of the 
number or kind of beasts, but in such words as * with as much 
common of pasture as belongs to such a tenement in the same 
township ' such a one is bound by the statute in the same way as 
in the former instance where there was express definition, because 
when the size of the tenement is fixed, the number and even 
the kind of beasts can easily be estimated according to the custom 
of the place. Further, in whatever way the feoffee has enjoyed the 
right — whether the terms of his feoffment be wide or restricted — 
if only he has enjoyed the right in a convenient place, and whether 
he can be restricted or not, he ought in no case to be put to loss 
and damage by being restricted to a place at an inconvenient 
distance — ^for distance is a cause of inconvenience — and in the 
eame way he ought not to be restricted against his will by access 

being made more difficult Further, regard must be paid 

to the condition of things at the time, for instance to the fact that 
at the time of the feoffment the tenement lay uncultivated, and 
was afterwards brought under cultivation. Also that the (servient) 
tenement is a meadow, and that it is encloeed and fenced in, since 
no one can claim a right of common in any tenement which can be 
cultivated or enclosed or fenced in at all times or even at any time 
if the grant be in general terms ; for instance if anyone were to 
say, ' I give you such a tenement with common of pasture which 
belongs to such a tenement in such a township with a fixed number 
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CH. III. of beasts or without a fixed number ' — this should be understood of 
sigcrr. n. common of pasture which ought to be common and to belong to a 
S 18 (9). fjpQQ tenement, and not to relate to a tenement which can be culti- 
vated and enclosed and fenced in for the purpose either at a per- 
mitted time or at any time, or it may be in particular years, or 
which otherwise may be enclosed, unless the right be specially 
granted by the terms of the instrument creating the servitude, or 
exist by virtue of long and uninterrupted and peaceable enjoyment. 
Instances of a grant in special terms would be if one were to say/ 1 
give you so much land with common of pasture for so many beasts 
etc. over my whole land everywhere in cultivated land, meadows, 
closes and in all places,' and this must not be understood as apply- 
ing to all times, but only to convenient times, that is to say after the 
corn has been carried, and the hay removed^ or while the tenement 
lies uncultivated and fallow, or again if he say ' everywhere that 
is to say when the tenement lies uncultivated.' The lord ought 
not by such words to be prevented from cultivating his land in 
any year if he pleases to do so, because he does not by a grant of this 
kind impose upon himself any servitude so as to prevent the cultiva- 
tion ; and if the words are, ' with common of pasture over the 
whole and in all places and in the second or third year in tilled 
land, or in tilled land when it is lying fallow,' it will be the same 
thing as if the words are ' when it shall have lain fallow ' — ^for it may 
well be that it will never so lie, nor is any obligation imposed upon 
the lord not to cultivate, and he does not by such words preclude 
himself from cultivating. But if the words are, ' at all times and in 
all places, that is to say that every second year the field shall lie 
fallow or untilled or unfenced, and that at such time he shall enjoy his 
right of common,' at such a time it cannot be cultivated or enclosed, 
and especially when this is the outcome of prolonged usage or 
custom approved of by the neighbours and the lords, for this should 
be regarded amongst such persons as a law. The same may be said 
when the practice arises from vicinage and without special grant. 
Moreover, the servitude may belong both to a person and to 
propei*ty; and it may belong to a person and to property at 
fixed hours and times. Moreover, it may belong to a person alone, 
and thus be owing to persons and not to tenements. Such a right 
may properly be called a right of herbage. Further, the servitude 
may be enjoyed by a particular locality and not by definite persons, 
as by the burgesses or citizens of any corporation, and in such a 
case the whole body may be the claimants, or one person in the 
name of the whole body. 
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LEGISLATION OP EDWARD I. 

The reign of Edward I was a period of great legislative CH. iv. 
activity. The statutes passed in this reig^ introduced some 
important changes^ which have affected the subsequent history 
and the present condition of the law. Besides the changes 
effected by new enactments, the regular action of the courts 
proceeds^ and with it the development and definition of the 
law. The series of regular reports called the Year Books 
b^ins with the reign of Edward II, and contains reports of 
eases decided to the end of the reign of Edward III^ and from 
the beginning of the reign of Henry IV to the end of that of 
Henry VIII \ 

The text-books of this reign^ of which the principal are the 
treatises of Britton^ and Fleta^ (the Mirror of Justices is 

' See Beeves, ii. p. 229. There have been lately published in the 
series under the direction of the Master of the Bolls, from MSS. in the 
Libraries of Cambridge Uniyersity, Lincoln's Inn, the Inner Temple, and 
the British Museum, ten Tolumes called Year Books, containing reports 
of cases decided on the itinera of the judges and at Westminster be- 
tween the 20th and 21st, years of Edward I, and the 15th year of 
Bdward IIL See Preface to Year Books, 30 & 31 Edward I, p. z. The 
reports of the reign of Bichard II are contained in a Tolume styled 
BeUewe's Beports. 

* There is great doubt as to the authorship of Britton. Some have 
thought that the name is identical with Bracton, and that the work 
is merely an authoritative abridgment of Bracton ; others have ascribed 
it to an independent writer. See Nichols, Britton, preface, pp. xviii-zzvii. 

* So named because it was written by some lawyer, perhaps a judge, 
during imprisonment in the Fleet. (Fleta, preface.) 

P 
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CH. IV. probably to be ascribed to the reign of Edward II), add but 

5 1- little to the great treatise of Braeton. The treatise called 

Fleta carries the law down to a point later than the thirteenth 

year of the king, and contains comments on the changes in 

the law since Braeton wrote ^. 

The changes of historical importance in the law relating to 
land which were effected by new legislation daring this reign 
will be seen from the. following statutes ; the development of 
the common law effected by judicial decisions is reserved for 
the next chapter. 

The statutes of this reign are usually in Latin, though 
some are in French, and in one case a chapter of a statute is 
partly in Latin, partly in French \ It seems impossible to 
lay down any principle by which the choice of the language 
was regulated. ^Both the Latin and French were the 
languages of the law, and probably were adopted according 
to the whim of the clerk or other person who drew up the 
statute V 

§ I. A Manor in the time of Edward L 

The following Statute, though not making any change in 
the positive law relating to land, is valuable as showing 
clearly the l^al conception of a manor in the time (probably) 
of Edward I. ^ In myn opinion this statute was made aone 
after the barons' warre, the whyche ended at the battayle of 
Evesham, or sone after in the tyme of Eynge Henry the 
thyrde ^ where as many noblemen of bloud were slayne, and 
many fled that afterward were attaynted for the treason they 
did to the Kynge. And by reason thereof their castelles and 
manours were seased into the Eynge's handes. And so for 

' The other treatises which were published in this reign were An 
Abbxeviation of Braeton by Gilbert de Thornton, the Snmma Magna and 
Parva of Badulph de Hengham, and a snudl traot called Fet Aasayotr. 

* Statute West II. <di. 34. 
' Reeves, ii p. aaSw 

* From internal eyidence the document would appear to be later than 
13 Edward L See p. aia, note a. 
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want of reparations the castelles and the manors fell to mine GH. IV. 
and in decaye. And when the Ejrnge and his counsayle saw ^ ^' 
that^ they thought it was better to extende them and make 
the most profit that they coude of them, than to lette them 
fall to the groonde, and come to no manne's heipe and profyte. 
Wherefore Kynge Edwarde the first ordeyned this statute to 
be made the fourth year of his reigne^ wherein is contayned 
many and dyvers chapters and articles^ the which at that tyme 
was but instructions, how and what they shuld do that were 
commissioners or surveyours in the same/ — (Fitzherbert, 
Surveyinge, chap, i: a.d. 1539.) 

ExTENTA Manebu, 4 Edward I, Stat, i ^ 

Inqoirendmn est de castris, et aliis edificiis fossatis circomdatiB, 
quantom muri, edificia lignea et lapidea, plumbo vel alio modo 
cooperta, valeant, et pro qoanto poterant appreciari, secundom 
verom valorem eorandem mororom et edificiorum : et pro quanto 
edificia extra fossatum potenmt appreciari, et quaDtam valeant, 
mia cum gardinis, columbariis, et omnibos aliis exitibus curiae 
per annum. 

Item inquirendum est quot campi sunt in dominico*, et quot 
acrae terrae sunt in campo, et quantum valet quaelibet acra per 
se per annum; item inquirendum est quot acrae prati sunt in 
dominico, et quantum valet quaelibet acra ad locaudum per se 
per annum, et ad ciyusmodi bestias et animalia pastura ilia iuerit 
magis necessaria, et quot et quales possit sustinere, et quantum 
▼alet pastura cnjushbet bestiae et animalia per se per annum ad 
locandum. 

Item inquirendum est de pastura forinseca, quae est communis ', 
et quot et quas bestias et quot animalia et quae dominus [rex*] 
habere possit in eadem, et quantum valeat pastura cujuslibet 
besiiae et animalis per se per annum ad locandum. 

* This is the date given in most editions of the Statutes. In ' Statutes 
of the Realm ' (i. p. o^ai^ it is included amongst the Statutes of uncertain 
date, and printed after the Statutes of Edward II. It was repealed by the 
Statute Law Revision Act 1863 (96 & 27 Vict. e. t9$\ 

* See above, ppi 95, 49. ' See above, Chap. III. § 18 (9). 

* Some HSS. omit this word, which is not inserted in 'Statutes at 
Large.' If it is rightlj inserted, the passage would be in accordance 

the view taken of the history of the rights of the king, above, p. 19. 

P % 



212 LEGISLATION OF EDWARD L 

<;h. ly. Item inqnireiidiun est de parcis et dominicis boscis quae do- 
$ i« minos ad voloDtatem Boam poterit assartare et excolere ^ et qnot 
acras in se contineant, et pro quanto vestura cujuslibet acrae 
poterit appreciari, et qoantom fundus in se contineat et valeat 
quando prostratua fuerit, et quantum valet quaelibet acra per 
se per annum. 

Item inquirendum est de boscis forinsecis, ubi alii commu- 
nicant, quid de eiedem boscis dominus sibi poesit approare', et 
de quot acris, et pro quanto vestura ciguslibet acrae communiter 
possit appreciari, et quantum fundus valeat quando prostratus 
fuerit. Item inquirendum est utrum dominus de residuo bos- 
eomm praedictorum forinsecorum dare possit, et quantum valeant 
hujusmodi donationes et venditioues per annum. 

Item inquirendum est de pannagio, berbagio, meUe, oleribus, et 
omnibus aliis exitibus vivariorum, mariscorum, morarum, brue- 
rarum, turbariarum, et vastorum, et quantum valeant per annum. 

Item de molendinis, et piscariis separalibus et communibus, 
quantum valeant per annum. 

Item de libere tenentibus' quibuscunque et forinsecis^ vel ex- 
trinsecis, inquirendum est quot sunt libere tenentes, et qui, et 
quas terras, et quae tenementa, et quae feoda teneant, et per 
quod servitium, utrum per socagium, vel servitium militare, 
velr alio modo, et quantum valeant per annum et reddant per 
annum de redditu assisae '^, et qui tenent per cartam, et qui non ', 
et qui tenent per antiquam tenuram, et qui per novum feoffa- 

^ This probably refers to the parks and other enelosares which had 
been made under the provisions of the Statute of Merton. See Chap. HI. 
($ ID, x8 (a). 

' That is, what approvements can be made of woodlands, where rights 
of common are enjoyed by freeholders who are not tenants of the 
manor. This would seem to show that this document must be subsequent 
to the Statute 13 Edward I, c. 46. See below, $ 4. For the meaning and 
derivation of ^ appruare ' see Glossary. 

' See above, p. 49. 

* * Forinseci tenentes ' are probably those tenants who hold of the lord 
of the manor as a fiict, but whose tenements are not within the ambit of 
the manor, and who are therefore not tenants of the manor, 

* ' Bents of assize are the certain rents of freeholders and ancient copy- 
holders, because they be assized and certain, and doth distinguish the 
same from redditus mobOeSj farm-rents for life, years, or at will, which are 
variable and uncertain.' Coke, Second Institute, 19b 

* It is an important fact that at this time there were freeholders whose 
title did not rest on any grant. These were probably the representativea 
of the free proprietors oi the times before the Conquest, who had not ^ly 
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mentam. Item inquirendum est de praedictis libere tenentibus CH. IV. 
et qui seqaontur curiam de comitatu in comitatnm, et qui non, § l- 
et quid et quantum accidit domino po&t mortem talium libere 
tenentium. 

Item inquirendum est de custumariis ^, quot sunt custumarii, et 
quantum terrae quilibet custumaiius teneat, et quae opera et quas 
consuetudines feiciant, et quantum valeant opera et consuetudines 
cujuslibet custumarii per se per annum, et quantum reddant de 
redditu assisae per annum praeter opera et consuetudines, et qui 
possint talliari ad voluntatem domini, et qui non. 

Item inquirendum est de coterellis ', quae cotagia et curtulagia 
teneant, per quod servitium, et quantum reddant per annum pro 
praedictis cotagiis et curtulagiis. 

Item inquirendum est de placitis et perquisitis comitatuum, et 
curiarum forestarum, cum expeditatione canum, et quantum va- 
leant per annum in omnibus exitibus. 

Item inquirendum est de ecclesiis quae pertinent ad donationem 
domini' quot et quae sunt, et ubi, et quantum quaelibet ecclesia 
yalet per annum per se, secundum veram estimationem illius. 

Item inquirendum est quantum valeant heriota, nundinae, mer- 
cbeta, consuetudines et servitia, operationes et consuetudines forin- 
secae, et quantum valeant placita et perquisita, fines et relevia^ et 
omnia alia casualia quae accidere possunt in omnibus per annum. 

Translation *. 

First, It is to be inquired of tbe castles and also of otber 
buildings compassed about with ditches, what the walls, and 

preeerred their free status, but also had not become subject to other than 
a free tenure. See above, Chap. IIL ( 13. 

* See above, p. 50 j Chap. IIL ( 13 ; and below, Chap. V. § 6. 

* See above, p. 50. 

' 'Advowsons are either advowsons oqtpendant or advowsons in gross, 
Jjords of manors being originally the only founders, and of course the 
only patrons, of churches, the right of patronage or presentation, so long 
at it continues annexed to the possession of the manor, as some have 
done from the foundation of the church to this day, is called an advow- 
aon appendant : and it will pass or be conveyed, together with the 
manor, as incident and appendant thereto, by a grant of the manor only, 
without adding any other words. But where the property of the advow- 
8on has been once separated from the property of the manor by legal 
conveyance, it is called an advowaon in gross, or at large, and never 
can be appendant any more ; but is for the future annexed to the person 
of its owner, and not to his manor or lands.' Blackstone, it aa. 

* See note i, p. lai. 
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CH. IV. buildings of timber and stone, covered wiUi lead, or otherwise, 
§ I* ' are worth, and how they may be prized accoi'ding to the very 
value of the same walls and buildings, and for how much the 
buildings without the ditch may be prized, and what they be 
worth with the gardens, [curtilages], dove houses, and all other 
issues of the court-yard, by the year. 

It is to be inquired also how many fields are of the demesnes, 
and how many acres of land are in every field, and what every 
acre is worth by the year; also it is to be inquired how many 
acres of meadow are of the demesnes, and how many be in a field, 
and how much every acre by itself is worth by the year to be let, 
also how many acres of pasture there be, and for what beasts or 
cattle the same pasture is most necessary, and how many it will 
find, and of what manner, and what the pasture of every beast is 
worth to be let by the year. 

Also it is to be inquired of foreign pasture that is oommon, how 
many and what beasts and cattle the lord ^ may have in the same, 
and how much the pasture of every beast is worth by the year to 
be let. 

Al80 it is to be inquired of parks and demesne woods which the 
lord may afl8art« and unprove at his pleasure, and how many w^ 
they contain, and how much the vesture of an acre is worth ; and 
how much the land is worth after the wood is felled, and how many 
acres it contsdneth, and how much every acre is by the year. 

Also it is to be inquired of foreign woods, where other men 
have common, and how much the lord may improve to himself 
of the same woods, and how many acres, and for how much the 
vesture of every acre may be valued at, and how much the ground 
is worth yearly after that the wood is felled. And it is to be 
inquired whether the lord may give or sell anything of the residue 
of the foresaid woods, and what such gifts and sales are worth by 
the year. 

Also it is to be inquired of pawnage ', herbage ' [of the town], 
honey, and all other profits of vivaries ', moors, marshes, heaths, 
turbary, and waste, and how much they are worth by the year. 

Also of mills and fishings several and oommon, what they be 
worth by the year. 

Also it is to be inquired of freeholders, the which dwell without 
as well as within, that is to say, how many freeholders there be, 

^ Or the king, see note 4, p. an. * Or elear. 

' Or pannage i.e. the right to feed pigs or other beasts in woods on 
beech-mast, aooms, etc * See above, p. 184. 

• Vivaria « warrens. 
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and who they are, and what manner lands and tenements, and GH. IV. 
what fees they hold, and hy what services, whether it he hy socage $ '^ 
or knight service, or otherwise, and what they are worth, and pay 
yearly of rent of assise, and who hold hy charter, and who not, . 
and who hy old tenure, and who by new feoffment. Also it is to 
be inquired of the said free tenants, which do follow the court 
from county to county ^ and which not, and what and how much 
faUeth to the lord after the death of such free tenants. 

It is to be inquired also of customary tenants, that is to wit, 
how many there be, and how much land every of them holdeth, 
what works and customs he doth, and what the works and customs 
of every tenant be worth yearly, and how much rent of assise he 
paid yearly, besides the works and customs, and which of them 
may be taxed at the will of the lord, and which not. 

It is also to be inquired of cottagers, that is to say, what 
cottages and curtilages they hold, and by what service, and 
how much they do pay by the year for all their cottages and 
curtilages. 

It is also to be inquired of pleas and perquisites of the counties 
and of the courts of the forest, with lawing of dogs', and how 
much they be worth by the year in all issues. 

It is also to be inquired of churches that belong to the lord's 
gift, how many there be, and what, and where, and how much 
every church is worth by the year after the true estimation of 
the same. 

It is also to be inquired what be the value of herriots, fairs, 
markets, customs, services, and foreign works and customs ; and 
what the pleas and perquisites [of courts], fines, and reliefs, and 
all other casualties are worth by the year, that may fall in any of 
these things. 

§ 2. Alienation in Mortmain. 

It appears from the following Statute that the provision in 
Magna Carta ^ given in the last chapter was construed as an 
absolute prohibition against granting lands to religious houses. 
The prohibition is now extended so as to prevent any alien- 
ation of lands ^per quod ad manum mortuam deveniant* Lands 

^ So in the maigin of * Statutes at Large,' which seems correct. 
' ie. mutilating the foot so as to prevent the dog chasing game. 
Spelman, a v. Expeditatio. 
* Cap. 43. ed. iai7 ; above, Chap. IIL ( 9b 
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CH. IV. were said to come into a ' dead hand ' when they were held 
^ '^* not by an individual tenant, but by a corporation or body ^» 
This expression was probably first applied to the holding of 
lands by religious bodies or persons who^ being 'professed,' 
were reckoned dead persons in law. It then came to be 
applied to the holding of lands by corporations as opposed to 
individuals, whether the corporation were ecclesiastical or lay, 
sole or aggregate. 

An attempt was made soon after the passing of this Statute 
to evade its provisions by bringing collusive actions for the 
recovery^ of land, in which the 'religious men and other 
ecclesiastical persons' sued the tenant, who thereupon by 
arrangement made default. This was held not to be within 
the Statute of 7 Edward I, the words of that enactment 
applying only to the case of acquisition of lands by g^ or 
other alienation, and not to recovery by process of law. To 
stop this practice it was enacted by the Statute of West- 
minster II that in such a case a jury should determine 
whether the claimant had right over the land demanded or 
not. If not, the land claimed was to be forfeited to the lord 
of the fee, and the same penalty was attached to the attempt 
of a tenant to protect himself against his lord by setting up 
crosses in his land and so pretending to avail himself of the 
privileges of the Templars and Hospitallers \ • The restriction 

^ A corporation is a fictitions person invested by the law with the 
attribute of perpetuity. This fictitious person may be (z) a corporation 
aggregate, that is, may consist of many individual persons united 
together by the law, the aggregate thus formed continuing for ever by a 
perpetual succession of individual members : such as the mayor and 
commonalty of a city, the head and fellows of a college, the dean and 
chapter of a cathedral church. Such a body can only act in its corporate 
capacity by the use of the ' common seal.' The two characteristics of a 
corporation aggregate are that it possesses perpetual succession and a 
common seal, (a) A corporation sole is where a person and his sue* 
cessors in infinitum fill a definite office or station which confers a special 
status or collection of rights and duties, such as the king, a bishop, or 
the parson of a parish. See Blackstone, i. p. 469. 
* Technically called suffering a ' recovery.' 
'13 Edward I, c. 33. See Coke's Second Institute, p. 439. 
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as to holding lands in mortmain might at all times have CH. IV. 
been dispensed with by licence from the Crown and the mesne ^^ 
lords if any. In later times^ when the power of the Crown to 
dispense with the provisions of statutes had become an im- 
portant constitutional question^ the right of the Crown to 
grant licences to alien or take lands in mortmain was made 
to rest on the Statute 7 & 8 Will. Ill, c. 37 ; and by the 
same Statute all necessity for the consent of the mesne lords 
was removed. Several exceptions have been introduced in 
favour of particular corporations or classes of corporations by 
Act of Parliament^ as for instance the Universities and 
Colleges of Oxford and Cambridge, limited companies, and 
many others. When however no licence has been obtained 
from the Crown or been conferred by Act of Parliament, the 
old rule of law still prevails K 

Statxttum db Vibis Religiosis, 7 Edward I, Stat. 2. c. 13. 

Hex Justitiariis sois de Banco', salutem. Cum dadum pro* 
visum foisset' quod viri religiosi feoda aliquorom non ingrede- 
rentur sine licentia et volontate capitaUom dominorum de quibus 
feoda ilia immediate tenentor ; et viri religiosi postmodnm nihilo- 
minus tam feoda sua propria quam aliorum hactenus ingressi 
fiint, ea sibi appropriando et emendo, et aliquando ex dono aliorum 
recipiendo, per quod servitia, quae ex hujusmodi feodis debentur, 
et quae ad defensionem regni ab initio provisa fuemnt, indebite 
Bubtrahuntur, et domini capitales escaetas suas inde amittunt ; 
nos super hoc pro utilitate regni congmum remedium provideri 
Tolentes, de consilio praelatorum, comitum et aliorum fidelium 
regni nostri de consilio nostro existentium, providimus, statuimus, 
et ordinavimus, quod nullus religiosus aut alius quicunque terras 
aut tenementa aliqua emere vel vendere, aut sub colore donationis 
aut termini vel alterius tituli cujuscunque, ab aliquo recipere, aut 
aUo quovis modo, arte vel ingenio, sibi appropriare praesumat, 

^ See now The Mortmain and Charitable Usea Act 1888, 51 ft 59 
Vict. & 49, which repeals the older Statutes and consolidates the law on 
the Bobject. 

' This Statute is in the form of a writ or ordinance addressed to the 
Justices of the Common Pleas. 

' Bj Magna Carta, c 43 ; above, p. 132. 
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GH. IV. sab forisfactara eomndem, per quod ad mannm moituam tenae et 
^ ^ tenementa hajusmodi deyeniant quoquo modo. Froyidimus etiam 
quod si quis religiosus aut alius, contra praesens statutum, aliquo 
modo, arte vel ingenio, venire praesumpserit, liceat nobis, et aliis 
immediatis capitaUbus dominis feodi taliter alienati, illud infra 
annum a tempore alienationis bujusmodi ingredi et tenere in 
feodo et baereditate. £t si capitaUs dominos immediatus negligens 
foerit, et feodum bujusmodi ingredi noluerit infra annum, tunc 
liceat proximo capitali domino mediato feodi illius, infra dimidium 
annum sequentem, feodum illud ingredi et tenere, sicut praedictum 
est; et sic quilibet dominus mediatus faciat, si propinquior do- 
minus in ingrediendo bujusmodi feodum negligens fuerit, ut prae- 
dictum est. Et si omnes bujusmodi capi tales domini bujusmodi 
feodi, qui plenae fuerint aetatis, et infra quatuor maria, et extra 
prisonam, per unum anHum negligentes vel remissi fuerint in bac 
parte, nos statim post annum completum a tempore quo bujus- 
modi -emptiones, donationes, aut alias appropriationes fieri conti- 
gerit, terras et tenementa bujusmodi capiemus in manum nostram, 
et alios inde feoffabimus per certa servitia nobis inde ad defen- 
sionem regni nostri fadenda ; salvia capitalibus dominis feodorum 
illorum wardis, escaetis, et aliis ad ipsos pertinentibus, ac servitiis 
inde debitis et consuetis. 

Et ideo vobis mandamus quod statutum praedictum coram 
vobis legi et de cetero firmiter teneri et observari feciatis. T. R. 
apud Westmonasterium xy^ die Novembris anno etc. septimo. 

Tbanslatiok. 

Tbe king to bis Justices of tbe Bencb greeting. Wbere of late 
it was provided tbat religious men sbould not enter into tbe fees 
of any witbout licence and will of tbe cbief lord of wbom sucb 
fees be bolden immediately, and notwitbstanding sucb religioos 
men bave entered as well into tbeir own fees as into tbe fees of 
otber men, appropriating and buying them, and sometimes re- 
ceiving them of tbe gift of otbers, wbereby tbe services tbat are 
due of sucb fees and wbicb at tbe beginning were provided for 
defence of tbe realm, are wrongfully withdrawn, and tbe cbief 
lords do leese ^ tbeir escheats of tbe same, We therefore to the 
pi*ofit of our realm intending to provide convenient remedy, by 
the advice of our prelates, earls, barons, and otber our subjects, 
being of our council, bave provided, made, and ordained, that no 
person religious or other, whatsoever be be, that will buy or sell 

^ Loae. 
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any lands or tenements, or under the colour of gift or lease, or CH. lY. 
that will receive hy reason of any other title, whatsoever it be, ^ ^ 
lands or tenements, or by any other craft or engine ^ will presume 
to appropriate to himself under pain of forfeiture of the same, 
whereby such lands or tenements may anywise come into mort- 
main. We have provided also that if any person, religious or 
other, do presume either by craft or engine to o£Pend against this 
statute, it shall be lawful to us and other chief lords of the fee 
immediate to enter into the land so aliened within a year from 
the time of the alienation, and to hold it in fee as an inheritance. 
And if the chief lord immediate be negligent, and will not enter 
into such fee within the year, then it shall be lawful to the next 
chief lord immediate of the same fee to enter into the same land 
within half a year next following, and to hold it as before is 
said ; and so every lord immediate may enter into such land if 
the next lord be negligent in entering into the same fee as is 
aforesaid. And if all the chief lords of such fees, being of full age, 
within the four seas, and out of prison, be negligent or slack in 
this behalf for the space of one whole year, we, immediately after 
the year accomplished from the time that such purchases, gifts, or 
appropriations hap to be made, shall take such lands and tene- 
ments into our hand, and shall infeoff other therein by certain 
services to be done to us for the defence of our realm, saving to 
the chief lords of the same fees, their wards and escheats, and 
other things to them belonging, and the services for the same due 
and accustomed. And therefore we command you that ye cause 
the foresaid statute to be read before you, and from henceforth to 
be kept firmly and observed. Witness Myself at Westminster the 
15th day of November, the seventh year of our reign. 

Statutb op Westminsteb II, 13 Edward I, c. 32. 

Cum viri religiosi et aliae personae ecclesiasticae implacitent 
aliquem, et implacitatus fecerit defaltam, ob quam tenementum 
amittere debeat, quia Justitiarii hucusque tenuerunt quod, si im- 
placitatus fecerit defaltam per coUusionem, ut cum petens occa- 
fidone Statuti ' per titulum doni aut alterius alienationis seisinam 
de tenemento oonsequi non posset, per illam defaltam conseque- 
retur, et fieret fraus Statu to ; ordinatum est per Dominum Regem 
et concessum quod in hoc casu, postquam defalta facta fderit, in- 
quiratur per patriam' utrum petens habeat jus in sua petitione 

' Or * device.' ' 7 Edward I, c 13 ; above, p. 317. 

' i. e. by a jury ; see p. 153. 
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OH. lY. ant non. £t si compertum fuerit qaod petens jus habet in sua 
§ ^ petitione, procedatur ad judidom pro petenti, et recnperet seisi-^ 
nam soam. Et si jus non habuerit incurratnr tenementum 
proximo domino feodi, si illud petat infra annum a tempore 
inquisitionis captae. {The remaining jyromHona of the ehapUt 
are similar to those of the Statute *j Edward I.) 

Translation. 

When religious men and other ecclesiastical persons do implead 
any, and the party impleaded maketh default, whereby he ought 
to leese^ the lands, forasmuch as the justices have thought hitherto 
that if the party impleaded make default by collusion, that where 
the demandant by occasion of the statute could not obtain seisin 
of the land by title of gift or other alienation, he shall now by 
reason of the default, and so the statute is defrauded; it ia 
ordained by our lord the king and granted, that in this case after 
the default made it shall be inquired by the country whether the 
demandant had right in the thing demanded, or no. And if it 
be found that the demandant had right in his demand, the judg- 
ment shall pass with him and he shall recover seisin ; and if he 
hath no right the land shall accrue to the next lord of the fee, if 
he demand it within a year from the time of the inquest, etc. 

§ 3. Estates Tail. 

With the reign of Edward I we arrive at the period when 
the influence of the lords of manors (domini capitales) upon 
leg^lation was most strongly felt. The Statute of West- 
minster II consists of fifty chapters dealing with various 
branches of the law ; the first of them is known as the Statute 
De Bonis Conditionalibtis. The object of this enactment was^ 
as stated in its text^ to protect inheritances, and to lessen the 
danger of the lord's right of escheat being defeated or in* 
definitely postponed by the alienation of the tenant. 

The technical expression ' conditional gift ' has been already 
explained in commenting on the passage of Bracton given 
above ^. It has been already seen that in Bracton's time a 
gift accompanied by words of procreation^ as^ for instance^ to 
a man and the heirs of his body^ or to a man and his wife and 
the heirs of their bodies^ and similar expressions, was held to 

> Lose. ' See Chapter IIL % 15. 
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be an estate of inheritance conditional on issue being bom ; CH. IV. 
until this event happened the interest was in effect merely an ^ ^' 
estate for life. It was^ strictly speaking, an estate descendible 
to the class of heirs mentioned in the gift, if such there should 
be. If therefore a donee, holding to himself and the heirs of 
his body, made an alienation of his land, his heirs, Bracton 
tells us, would be bound to warranty, that is, to uphold the 
gift, inasmuch as they could only claim by descent from their 
ancestor and take nothing by the original gift. These estates 
therefore, upon the happening of the condition, differed from 
ordinary estates in fee simple only in the restricted character 
of their devolution to the class of heirs named in the gift. 
So soon as the condition was performed by the birth of issue, 
the tenant could alienate and convey an estate in fee simple. 
So if the donee of such an estate committed treason, the fee 
simple would, after birth of issue, be forfeited. This would 
not have been the case if the descent had been secured by 
virtue of the form of the gift. The power of alienating the 
whole would as a matter of course involve the power of 
alienating particular rights over the land, such as granting a 
rent payable out of it, or charging it with debts so as to bind 
successors in title. If however the land was not alienated, it 
would descend not according to the ordinary rules affecting 
inheritances, but according to the mode expressed in the gift. 
It can hardly be doubted that this strained construction was 
put upon such gifts in order to favour the practice of aliena- 
tion, which was dear to the common lawyer and to the great 
mass of landowners, though abhorrent to the domini capitate*. 
It was to restrain the practice of alienating these conditional 
estates, and so at once to prevent the lord losing the benefit 
of escheat upon failure of the descendants of his feoffee, and to 
protect the interests of the heir, that the Statute de Bonis 
Cottdiliofialibus was passed. In order to effect this object it 
was provided that such an alienation should not defeat the 
devolution of the estate to the heir, but that in the event of 
the tenant of a conditional estate alienating, the heu: on the. 



222 LEGISLATION OF EDWARD I. 

OH. lY. decease of his ancestor might recover the estate from the 
^ ^' feoffee, or any person claiming under hinu It was further 
provided that where the tenant had made a feoffment in fee, 
having had issue bom, who had subsequently died, the original 
donor (or lord) might recover the land from the feoffee by the 
same form of remedy as he might have employed before the 
Statute to recover land which his tenant had conveyed away 
for an estate in fee without having had issue bom. 

The effect of this Statute was to create a new species of 
estates of inheritance, which, except under certain special cir- 
cumstances, could not be alienated so as to defeat the expectant 
interest of the issue specified in the gift, or postpone the re- 
version of the lord. There was it is true no direct provision 
restraining the grant in fee simple of such estates. No for- 
f eiture or other immediate penalty would be incurred either 
by feoffor or feoffee. But inasmuch as the feoffor could only 
give a title valid against himself and not as against his issue 
or his lord after his own decease, the fee simple which he 
would convey to the feoffee would be insecure and precarious, 
and liable to be defeated by the issue of the feoffor, or after 
&ulure of the issue, by the lord or original donor. An estate 
in fee which was thus liable to be defeated was called in later 
times a basefeeK 

The provision of the Statute that the will of the donor as 
expressed in the charter should for the future be observed was 
held by the tribunals to have the following interpretation :^- 
Wherever lands were granted by words which before the 
Statute would have created a conditional gift of one of the 
kinds specified in the Statute, such a gift would now pass an 
estate of less extent than a fee simple. Thus, suppose A^ 
tenant in fee simple, made a grant to B and the heirs male of 
his body. This limitation, which before the Statute would 

^ This expression is osaally applied at the present day to the estate 
created hy the alienation of tenant in tail not in possession without 
oonsent of the ' Protector ' (see below, p. 353), in which case he bars his 
own issue, but not remaindermen or reversioners. See 3 & 4 Will. IV. 
c 74, 1 35- 
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have been a fee simple conditional on B having a son bom, CH. IV. 
was now held to convey a special kind of estate of inheritance> / • 
namely an estate descendible only to heirs male. This was 
considered to be a smaller estate than a fee simple which was 
capable of descending to heirs general, ie. collateral as well 
as lineal. This secondary species of fee has ever since this 
Statnte been designated an estate taily feudum talliatum^, 
being a portion of an estate taill^ — cut off — from the fee. 
Hence it came to be established that when Ay tenant in fee 
simple, had made the grant above mentioned he had not 
granted away all that he had to grant, some interest or estate 
was left in him still, the fee simple in fact was not gone ; but 
inasmuch as the right of present enjoyment had been parted 
with for an estate which would last as long as £ and his male 
line continued, the fee simple was what was called an estate 
in reversion^ as opposed to one in possession. £^s estate was 
called an estate in fee tail^ an estate cut off from the larger 
estate; and in technical language the effect of the above 
grant would be, that B would have an estate in fee tail in 
possession, A would have an estate in fee simple in reversion 
expectant upon the determination of the estate tail^. The 
difference between an estate in reversion and a mere possibility 
should be noticed. After the Statute, and the judicial inter- 
pretation of it above explained, A would have an estate or 
definite interest known to the law, which he could if he 
pleased convey by the proper mode and vest in another person. 
Before the Statute he would merely have had the possibility 
or chance of the fee simple escheating to him on failure of B*s 
male issue; and this is not a present disposable right known 

^ The ezpresdon is used in the Statute of Westminster II itself, 13 
Edward I, e. 46. 

' This conclusion seems not to have been reached at once. In a note 
to a case in 31 Edward I (Tear Book, p. 384) it is said that ' in a gift 
in ftank-marriage the reyersion is always saved and supposed, but in a 
gift in tail the reyersion is not saved if the reyersion be not expressly 
saved in the charter.' No doubt it was usual in charters to express that 
the land on failure of the issue of the donee should revert to the donor 
and his heirs. 
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CH. lY. to the law, but is merely a possibility of obtaining such a 
' right ^. In consequence of the recognition of this new estate 
or interest in lands — the estate tail — it became possible to 
create interests in lands of a much more complicated character 
than before. When a person had granted away the fee simple 
he had disposed of all that he had to grant, and could make 
no further valid disposition of his property. But now that an 
interest was recognised intermediate between the estate for 
life and the estate in fee simple^ it became possible to grant 
lands as follows — to A for lif e^ and after the expiration of that 
interest (or, more shortly, remainder) to B and the heirs of 
his body^ remainder to C and his heirs. Here the ultimate 
gift to C, though passing to him at onoe an estate, would be 
merely an estate in expectancy, that is the enjoyment of it 
would be postponed, not only till A's death, but also till after 
the failure of B'9 lineal descendants. We shall see how the 
great restriction imposed on alienation by this Statute was 
broken in upon by the action of the tribunals. The further 
history of estates tail is reserved for the next chapter ^ 

Statute of Westminsteb n, 13 Edward I, c. i. 

De Bonis CondiHoTialibtu, 

In primis, de tenementis ' quae multotiens dantur sub oonditione, 
videlicet, cum aliquis dat terrain suam alicm viro et ejus uxori 

' An escheat is however sometimea improperly called a reyeralon, 

* See Chap. V. § a. 

' < This is the only word which the said Statute of W. a, that created 
estate tail, useth ; and it includeth, not only aU corporate inheritanoee 
which are or may be holden, but also all inheritances issuing out of any 
of those inheritances, or concerning or annexed to or exercisable within 
the same, though • they lie not in tenure, therefore aU theae without 
question may be entailed. Aa rents, estovers, commons or other profits 
whatsoever granted out of land, or uses, offices, dignities which concern 
lands or certain places may be entailed within the said statute because 
these savour of the realty. But if the grant be of an inheritance merely 
personal, or to be exercised about chattels, and is not issuing out of land, 
nor concerning any land or some certain place, such inheritances cannot 
be entailed, because they savour nothing of the realty.' Coke upon 
Littleton, 19 b. See instances, ibid. 
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et haeredibns de ipsis viro et mnliere procreatis *, a4jecta condi- CH. IV. 
tione expressa tali, qnod ei bujusmodi vir et mulier sine haerede § 3. 
de ipsis viro et muliere procreato obissent, terra sic data ad 
donatorein vel ad ejus baeredem reyertatur; in casu etiam cum 
quis dat tenementum in liberum maritagium quod donum habet 
conditionem annexam, licet non exprimatur in carta doni, quae 
talis est, quod si vir et mulier sine baerede d^ ipsis viro et 
mnliere procreato obierint, tenementum sic datum ad donatorem 
vel ad ejus baeredem revertatur; in casu etiam cum quis dat 
tenementum alicui et baeredibus de corpora suo exeuntibus, durum 
videbatur, et adbuc videtur bujusmodi donatoribus et baeredibus 
donatorum quod voluntas ipsorum in donis suis expressa non fuerit 
prius nee adbuc est observata. In omnibus enim praedictis casibus 
post prolem suscitatam et exeuntem ab ipsis quibus tenementum 
sic fuit datum conditionaliter, bucusque babuerunt bujusmodi 
feoffati potestatem alienandi tenementum sic datum, et exbae« 
redandi de tenemento exitum ipsorum contra voluntatem dona- 
torum et formam de dono expressam : et praeterea cum deficiente 
exitu de bujusmodi feoffatis, tenementum sic datum ad donatorem 
vel ad ejus baeredem reverti debuit per formam in carta de dono 
expressam, licet exitus, si quis fuerit, obisset, per factum et 
feoffiimentum ipsorum, quibus tenementum sic ftdt datum sub 
conditione, exclusi fuerunt bucusque de reversione eorundem tene* 
mentorum, quod manifesto fiiit contra formam doni sui : propter 
quod Dominus Bex, perpendens quod necessarium et utile est 
in praedictis casibus apponere remedium, statuit, quod voluntas 
donatoris secundum formam in carta ' doni sui manifesto expressam 
de caetero observetur, ita quod non babeant illi, quibus tene- 
mentum sic fuit datum sub conditioned, potestatem alienandi 

^ To bring tbe giffc witbin the Statute to the words of inheritance must 
be added words * of procreation/ It must be expressed that the heirs are 
to be the actual issue of the donee or donees. The Conveyancing Act 
1881 (44 and 45 Vict, c 5) makes the words * in tail * sufficient without the 
words ' heirs of the body/ 

' The Statute was soon extended by judicial interpretation so as to 
cover gifts when the words of donation were only spoken as well as 
vrhen they were embodied in a charter. * Note, that if one demand land 
by formedon (see below, p. aa6, n. 3) either in the "reverter" or in the 
'* descender," it is not necessary that he have any evidence of the form, 
except matter in pais ' (facts on which the jury may rest their verdict), 
* for although he have not any charter, he shall be received to aver by 
good matter in pais that the thing was thus given/ Year Book, 20 
Edward I, p. 13a 

' The Courts seem to have held in the beginning of the reign of 

Q 
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CH. IV. tenementuin sic datum, quo minus ad exitum illoram quibos 
§ ^' tenementum sic fuerit datum remaneat post eorum obitum, vel 
' ad douatorem, vel ad ejus haeredem, si exitus defidat per hoc 
quod nullus sit exitus ommuo, vel si aliquis exitus fuerit, per 
mortem deficiet, haerede higusmodi exitus deficiente. Nee habeat 
de caetero secundus vir bi:gusmodi mulieris aliquid in tenemento 
sic dato per conditionem post mortem uxoris ejus per legem 
Angliae', nee exitus de secundo viro et muliere successionem 
haereditariam, sed statim post mortem yiri et mulieris quibus 
tenementum sic fuit datum post eorum obitum, vel ad eorum 
exitum, vel ad donatorem, vel ad ejus haeredem, ut praedictum 
est, revertatur. [' Et quia in novo casu novum remedium est 
apponendum, fiat impetranti tale breve ' : ' Praecipe A quod juste, 
etc. reddat B tale manerium cum pertinentiis, quod C dedit tali 
viro et tali mulieri et baeredibus de ipsis viro et muHere exe- 
untibus:' vel 'Quod C dedit tali viro in liberum maritagium 
cum tali muliere, et quod post mortem praedictorum viri et 
mulieris praedicto B filio praedictorum viri et mulieris descendere 
debet per formam donationis praedictae ut dicit : ' vel ' Quod C 
dedit tali et baeredibus de corpore suo exeuntibus, et quod post 
mortem ipsius taUs praedicto B filio praedicti talis descendere 
debet per formam donationis, etc/ Breve per quod donator habet 
recuperare suum, deficiente exitu^ satis est in usu in Cancel- 

Edward II that the word ' heirs ' was left out of the Statute by mistake 
of the clerk, and that the Statute was binding not only on the donee bat 
on his heirs in infinitum. See Beeves, ii. aoo. Thus lands granted after 
the paBsage of this Statute to a man and the heirs of his body could 
never, except as explained in the next chapter, be alienated so as to 
defeat the interest of the heir by descent, or the reversion of the donor. 
This however was the only restriction upon alienation ; and therefore an 
alienation in fee simple by tenant in tail conveyed the estate to the donee, 
subject to the rights of the reversioner or remainder-man upon £Ailare 
of the issue in tail, and to that of the issue, to avoid the gift by bringing 
the action called formedon in the ' reverter,' * remainder,' or * descender.' 
' As to tenancy per legem Angliae, or by the curtesy, see above, Ghiqp. 
IIL i i6. 

* The words between brackets are repealed by the Statute Law Bevision 
Act 1887 (50 and 51 Yict. c. 59). 

' This was called the writ of ' formedon {forma doni) in the descender,' 
and was the appropriate remedy when the heir of tenant in tail, upon 
whom the estate tail had descended, sought to recover against the alienee 
of a preceding tenant in tail. It was in the nature of a writ of right, 
differing from it in being applicable to the recovery of an estate tail, the 
writ of right being for the recovery of the fee. 

* This writ was called the writ of formedon in the reverter. Ko 
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laria \] Et sdenduniy quod hoc statutum quoad alienationem tone- CH. IV. 
menti contra formam dooi imposterum faciendam locum babet, et i ^* 
ad dona prius facta non extenditor. £t si finis super hujuemodi 
tenemento imposterum levetur, ipso jure sit nuUuB, nee habeant 
baeredes bujusmodi, aut illi ad quos spectat reversio, licet plenae 
nnt aetatis, in Anglia, et extra prisonam, necesse apponere 
clameum suum*. 

Translation. 

First, concerning lands tbat many times are given upon con- 
dition, tbat is, to wit, wbere any givetb bis land to any man and 
bis wife, and to tbe beirs begotten of tbe bodies of tbe same man 
and bis wife, witb sucb condition expressed that if the same man 
and bis wife die without heir of their bodies between them 
begotten, the land so given shall revert to the giver or bis heir ; 
in case also where one givetb lands in free marriage, which gifb 
bath a condition annexed, though it be not expressed in tbe 
deed of gift, which ia this, tbat if tbe husband and wife die 
without heir of their bodies begotten, tbe land so given shall 
reyert to tbe giver or bis heir; in case also wbere one givetb 
land to another and tbe heirs of bis body issuing, it seemed very 
bard and yet seemeth to the givers and their heirs, that their 
will being expressed in the gift was not heretofore nor yet is 
observed. In all the cases aforesaid after issue begotten and 
bom between them, to whom tbe lands were given under such 
condition, heretofore sucb feoffees had power to aliene tbe land 

mention is made of the writ of formedon in the remainder, hy which the 
remainder-man oould recover ; e. g. where lands were granted to ^ in tail 
remainder to B in fee, A aliens for an estate in fee simple to C and dies 
without issue. B recovers against C hj the form of the original gift 
creating the estate tail. According to Beeves (ii. p. aoi) this writ first 
appears early in the reign of Edward II. A specimen however of a writ 
of formedon in the remainder, the remainder heing expectant upon a 
joint estate for lives (not upon an estate tail), is to be found in the Year 
Book, 30 Edward I, p. i8a 

' The Chancery was the ' ofiicina brevium,' the office from which the 
writs were issued under the Great Seal. The duties of the Chancellor and 
his clerks in this respect were simply ministerial, they had no power to 
give validity to a new form of writ, except so far as that power was con- 
ferred upon them by the Statute of Westminster II, c. 24. See below. 
Chap. VI, and Blackstone, iii. p. 49. 

* The effect of a fine in barring estates tail, that is, enabling the tenant 
in tail to alienate for an estate in fee simple, was not permitted till the 
Statute 3fl Hen. VIII, c 36 (Blackstone, ii. 355) ; and as to the history of 
the law relating to the necessity of putting in a claim to avoid an interest 
being barred by a fine, ibid. p. 354. 

Q a 
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CH. IV. BO giyen, and to disinlierit their issue of the land, contrary to 
i 3^ the minds of the givers, and contrary to the form expressed in 
"""^ the gift. And farther, when the issue of such feoffee is failing, 
the land so given ought to return to the ^ver or his heir by 
form of gifb expressed in the deed, though the issue, if any 
were, had died ; yet by the deed and feoffinent of them, to whom 
land was so given upon concHtion, the donors have heretofore 
been barred of their reversion of the same tenements which was 
directly repugnant to the form of the gift: wherefore our lord 
the king, perceiving how necessary and expedient it should be to 
provide remedy in the aforesaid cases, hath ordained, that the 
will of the giver according to the form in the deed of gifb 
manifestly expressed shall be from henceforth observed, so that 
they to whom the land was given under such condition shall 
have no power to aliene the land so given, but that it shall 
remain unto the issue of them to whom it was given after their 
death, or shall revert unto the giver or his heirs if issue fail, 
either by reason that there is no issue at all, or if any issue be, it 
&il by death, the heir of such issue failing K Neither shall the 
second husband of any such woman from henceforth have any- 
thing in the land so given upon condition after the death of his 
wife, by the law of England, nor the issue of the second husband 
and wife shall succeed in the inheritance, but immediately after 
the death of the husband and wife, to whom the land was so 
given, it shall come to their issue or return unto the giver or his 
heir as before is said. [And forasmuch as in a new case new remedy 
must be provided, this manner of writ shall be granted to the 
party that will purchase it *, . . . The writ whereby the giver 
shall recover when issue faileth is common enough in the 
Chancery.] And it is to wit that this statute shall hold place 
touching alieDation of land contrary to the form of gift here- 
after to be made, and shall not extend to gifts made before. And 
if a fine be levied hereafter upon such lands it shall be void in 
the law, neither shall the heirs or such as the reversion be- 
longeth unto though they be of full age, within England, and 
out of prison, need to make their claim '. 

' Or rather * either hy reason of an absolute de&ult of issue or of it9 
subsequent extinction.' ChalllB on Real Property, p. 931. 

' The English version of the Statutes preserves the forms of the writs 
in the original Latin. See above, p. aio, and below, p. 938, n. z. 

' Except as regards the power of tenant in tail to alienate the inherit- 
ance, or to lose it by forfeiture or other involuntaiy alienation, an estate 
tail resembles an estate in fee simple. Tenant in tail is at liberty to vse 



J 



APPROVEMENT OP COMMON. 229 

§ 4. RigiU of Common Jj)puHenant, 

It has been already observed ^ that the Statute of Merton OH. iv. 
had no application where persons outside the manor and not ' 

tenants of the lord enjoyed, as appurtenant to their freehold 
tenements, rights of common of pasture over the wastes of the 
manor. The object of the following enactment was to extend 
the principles of the Statute of Merton to commoners having 
such rights of common. These rights of common are called 
rights of common appurtenant, as opposed to the rights of 
common of pasture enjoyed by the freehold tenants of the 
manor, which are rights of common appendant. It is worthy 
of observation that the rights of common here contemplated 
must have rested on ancient custom ; it could not have been 
supposed by the framers of this Statute that the right had at 
some former date been granted by the lord, according to the 
theory of later lawyers *. 

Statute of Westminstsb II, 13 Edward I, c. 46. 

Cum in statuto edito apud Merton concessum fiierit, quod 
domini boscorum, vastorom, pasturarum, approare' se possent 
de boscis, vastis et pasturis illis, non obstante contradictioae 
tenentium suorum, dummodo tenentes ipsi haberent sufficientem 
pasturam ad tenementa sua, cum Ubero ingreasu et egressu ad 
eandem, et pro eo quod nulla fiebat mentio inter vicinum et vici- 
num, mxdti domini boscorum, vastorum, et pasturanun, hucusque 
impediti extiterunt per contradictionem vicinorum sufficientem 
pasturam habentium; et quia forinseci^ tenentes non habent 
msgus jus commumcandi in bosco, vasto, a^t pastura alicujus 
domini, quam proprii tenentes ipsius domini; statutum est de 
caetero quod Statutum apud Merton provisum inter dominum et 
tenentes suos locum habeat de caetero inter dominos boscorum, 
vastorom, et pasturanun, et vidnos, ita quod domini hujusmodi 

the land as he pleasee, unlike tenant for life he is not liable for waste, he 
can cut timber, open mines, and generally deal with the land at his 
pleasure. So the husband of tenant in tail, haTing had inheritable issue, 
is entitled to an estate by the curtesy, and the widow of tenant in tail to 
dower. 

^ Chap. UL i 18 (a). ' See above, p. iSa. * See Glossary, s. r. 

* Freeholders not tenants of the manor. 
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CH. IV. vastorum, boBComm, et pasturamm, salva stifficiente pastora 
§ 4- hominibus sois et yicinis, appruare se possiBt de i^esidao. Et 
hoc observetnr de his qui clamant pasturam tanquam pertLnentem 
ad tenementa sua. Sed si quis clamat communam per speciale 
feoffamentum yel concessionem ad certain nnmemm averiorom, 
Y^l alio modo quam de jure commoni habere deberet, cum con- 
ventio legi deroget, habeat suum recuperare, quale habere de- 
beret per formam conceesioDis sibi factae. Occasione molendini 
ventritici, bercanae, vaccariae, augmentationis curiae necessariae 
aut curtilagiiy de caetero non gravetur quia per assisam novae 
disseisinae de conmiuna pasturae. Et cum contingat aliquando^ 
quod aliquis jus habens appruare se, fossatum aut sepem levaverit, 
et aliqui noctanter yel alio tali tempore, quo non credant factum 
suum Bciri, fossatum yel sepem prostraverint, nee sciri poterit per 
veredictum assisae aut juratae qui fossatum aut sepem prostra- 
verint, nee velint homines de villatis vicinis indictare de hujus- 
modi facto culpabiles, distringantur propinquae villatae circum 
adjacentes, levare fossatum aut sepem ad custum proprium, et 
dampna restituere. Et cum aliquis jus non habens communicandi 
usurpet communam tempore quo haeredes extiterint infra aetatem, 
vel uxores sub potestate virorum suorum existentes, vel pastura 
sit in manu tenentium in dotem, per legem Angliae \ vel aliter ad 
terminum vitae, vel annorum, vel per feodum talliatum*, et pas- 
tura ilia diu usi fuerint, multi sunt in opinione quod hujusmodi 
pasturae debent dici pertinere ad liberum tenementum, et quod 
hujusmodi po&sessori competere debet actio per breve novae dis- 
seisinae, si hujusmodi pastura deforcietur ; sed de caetero tenen- 
dum est quod habentes hujusmodi ingressum a tempore quo currit 
breve mortis antecessoris ', si antea communam non habuerunt, 
non habeant recuperare per breve novae disseisinae si fuerint 
deforciati. 

Tbanslation. 

Whereas in a statute made at Merton it was granted that lords 
of wastes, woods, and pastures might approve the said wastes, 

' See above, Chap. III. i 16. 

' This is the earliest instance of the expression 'estate tail.' See above, 

p. S93« 

' That is, * a ooronatione regis Henrici HI.' * But the said long posses- 
sion is great evidence and strong presumption of the right of common, 
and stabitor praesumptioni donee probetur in contrarium.' Ck>ke, ad loc, 
and Inst. p. 477. For the fiction by which continued ei^oyment was 
held to be evidence of a grant, see above, p. 18a,. 
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woods, and pastures, notwithstanding the contradiction of their CH. lY. 
tenants, so that the tenants had sufficient pasture to their tene- § 4* 

ments, with free egress and regress to the same ; and, forasmuch 

as no mention was made hetween neighbours and neighbours, 
many lords of wastes, woods, and pastures have been hindered 
heretofore by the contradiction of neighbours having sufficient 
pasture ; and because foreign tenants have no more right to common 
in the wastes, woods, or pastures of any lord, than the lord's own 
tenants ; It is ordained that the statute of Merton, provided 
between the lord and his tenants, from henceforth shall hold place 
between lords of wastes, woods, and pastures and their neighbours, 
saving sufficient pasture to their tenants and neighbours, so that 
the lords of such wastes, woods, and pastures may make approve- 
ment of the residue. And this shall be observed for such as claim 
pasture as appurtenant to their tenements. But if any do claim 
common by special feofi^ent or grant for a certain number of 
beasts, or otherwise, which he ought to have of common right, 
whereas covenant barreth the law, he shall have such recovery as 
he ought to have had, by form of the grant made unto him. By 
occasion of a windmill, sheepcote, deyry, enlarging of a court 
necessary, or courtelage, from henceforth no man shall be grieved 
by assise of novel disseisin for common of pasture. And where 
sometime it chanceth, that one having right to approve doth then 
levy a dyke or an hedge, and some by night or at another season 
when they suppose not to be espied do overthrow the hedge or 
dyke, and it cannot be known by verdict of the assise or jury who 
did overthrow the hedge or dyke, and men of the towns near will 
not indict such as be guilty of the fact, the towns near ac|joining 
shall be distrained to levy the hedge or dyke at their own cost, 
and to yield damages. And where one, having no right to 
common, usurpeth common, what time an heir is within age, or 
a woman is covert, or while the pasture is in the hands of tenants 
in dower, by the courtesy, or otherwise, for term of life or years, 
or in fee tail, and have long time used the pasture, many hold 
opinion that such pastures ought to be said to belong to the free- 
hold, and that the possessor ought to have action by a writ of 
novel disseisin if he be deforced of such pasture ; but from hence- 
forth this must be holden that such as have entered within the 
time that an assise of mortdauncester hath lien, if they had no 
common before, shall have no recovery by a writ of novel disseisin 
if they be deforced. 



§5. 
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§ 5. Alienation, Tie Statute of * Quia Etnptores.^ 

CH. IV. The history of the law of alienation has already been 
touched upon ^. We have seen that in the Anglo-Saxon time 
in the case of bookland the power of alienation depended upon 
the limitations contained in the ' book/ and was usually unre- 
stricted. There does not appear to be any reason to suppose 
that this freedom of alienation^ so far as it was effected inter • 
invos^ was ever materially curtailed, until the passing of the 
Statute De Donis, except by the article of Magna Carta^ 
already given ^, and the establishment of the right of the 
Crown to grant licences for alienation by tenants in capite* 
No licence was required by law as a condition of the validity 
of the alienation of lands held of a mesne lord. We gather 
indeed from Bracton that this freedom of alienation was a 
matter which was contested by the great lords in his day. 
In Bracton's view^ the lord could only fairly claim his 
service and homage. He must not push his rights further. 
The fact that it might be more advantageous to him to 
prevent a change of tenants was not sufficient to deprive the 
tenant of his right of alienation. Let the lord ^take that 
which was his and go his way^.' It seems that at the 
beginning of the reign of Edward I the barons determined on 
attempting^ where they could not prevent alienation altogether, 
at all events to diminish the loss sustained by the granting 
out of lands by their tenants to be held of themselves by sub- 
infeudation. 

It seems that before the passing of this Statute^ where A 
held land in fee simple of B^ A might have granted to C the 
whole of those lands to be held of B; and such a grant would 
operate to create a tenancy between C and B ^ This relation, 
however, could not at the common law (that is, independently 
of the Statute presently to be mentioned) have been effected 

^ See Chap. III. § 14. 'See Chap. HL i 7. 

' Lib. ii. 0. 19. s. a. foL 46. Above, Chap. III. % 14. p. 158. 
* ' Tollat quod suum fuerit et vadat.' Bracton, fol. 45 ; above, p. 157. 
' Coke, and Inst. p. 65 ; and see abore, p. 158. 
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by a grant by -4 to C of part of the lands held by A. At CH. IV. 
common law, a feoffment made by ^ to C of a portion of his ^ ^' 
lands would in every case have created anew the relation of 
lord and tenant, with all the incidents attaching to that 
relation, as between A and C, In this case there would be no 
immediate relation of lord and tenant between the chief lord 
and C, The advantageous rights of the lord over the land 
would consequently be diminished. The land thus aliened 
would not escheat to the chief lord on the failure of the heirs 
of the alienee^ nor would the lord be the guardian of the lands 
or of the body of the heir. 

To preserve these rights it was in the eighteenth year of 
Edward I enacted that every alienation in fee simple^ whether 
of the whole or of a part of the land^ should have the effect of 
substituting the alienee for the alienor in relation to the chief 
lord; the alienee simply stepping into the place of the alienor^ 
and being subject to all the duties and obligations under 
which he held the land of his lord. The primary object of 
this enactment was to prevent the loss arising to the lords of 
manors from subinfeudation, or subdivision of the tenements 
held of them. Consequently, whenever at the present day a 
freehold tenant in fee simple holds of a mesne lord^ the 
separation of the freehold from the domain must have occurred 
at a date anterior to the eighteenth year of Edward I. From 
this time forward every alienation of land in fee simple 
presents the characteristics of a complete out and out transf er^ 
the transferee stepping for all purposes into the place of the 
transferor. Gradually by successive alienations the tie between 
the chief lord and the freeholder becomes weakened. In 
socage tenure, when no rent was payable and no value at- 
tached to the service, there was no motive for keeping up the 
empty ceremony of fealty, and thus in many cases the relation 
of lord and tenant became altogether obliterated. Finally^ 
when all the valuable incidents attaching to knight-service 
were abolished^ and the tenure itself converted into socage by 
the Statute of Charles {1% Car. 11^ c. 24) the relation between 
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CH. IV. the freeholder and his lord fell into abeyance, and the free- 
holder became for all practical purposes owner of tbe soil. 
Thus at the present day in the great majority of cases no 
intermediate lord is recognised between the freeholder and the 
crown, except where the freehold is within the known precincts 
of a manor, and the relation between the freeholder and the 
lord of the manor has been kept up by the recognition of 
mutual rights and duties, such as payment of rent, or render- 
ing heriots or other duties to the lord. 



Statute op Wbstminsteb III, i8 Edward I, c. i. 

StattUum Domini Regis de terris vendendis et emendis. 

QxTiA EMFTOBES terrarum et tenementorum de feodis magnatnm 
et alioram in praejudicium eorondem temporibus retroactis mul- 
totiens in feodis suis sunt ingressi, quibus libere tenentes eonmdem 
magnatiun et aliorum terras et tenementa sua vendiderunt, tenenda 
in feodo sibi et haeredibus suis de feoffatoribus suis et non de 
capitalibus dominis feodonun, per quod iidem capitales domini 
escaetas, maritagia, et custodias terrarum et tenementoram de 
feodis suis ezistentium saepius amiserunt, quod quidem eisdem 
magnatibus et aliis dominis quam plurimum durum et difiEicile 
videbatur, et similiter in hoc casu exhaeredatio manifesta ; Domi- 
nus Eex in Parliamento suo apud Westmonasterium post Pascha 
anno regni sui decimo octavo, videlicet in quindena Sancti Jo- 
hannis Baptistae, ad instantiam magnatum regni sui, concessit, 
providit, et etatuit, quod de cetero liceat unicuique libero homini 
terram suam seu tenementum sive partem inde pro voluntate sua 
vendere, ita tamen quod feoffatus teneat terram illam seu tene- 
mentum de eodem capitali domino ^ et per eadem servitia et oon- 
suetudines, per quae feoffator suus ilia prius tenuit 

c. ii. Et si partem aliquam earundem terrarum seu tenemen* 
torum alicui vendiderit^ feoffatus illam teneat immediate de capi- 
tali domino, et oneretur statim de servicio quantum pertinet sive 
pertinere debet eidem domino pro particula iUa, secundum quanti- 
tatem terrae seu tenement! venditi ; et sic in hoc casu decidat 
capitali domino ipsa pars servicii capienda per manum feoffatoris, 
ex quo feoffatus debet eidem capitali domino juxta quantitatem 

^ That is, the next immediate lord, of whom the feoffor himself holda. 



^«* 
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terrae seu ienemenii venditi de particula ilia servicii sic debiti CH. IV. 
esse intendens et respondens. ^ ^* 

c. iii. Et sciendum est quod per praedictas yenditiones sive 
emptiones terrarum seu tenementorum, seu partis aHcujus eorun- 
dem, nullo modo possunt terrae seu tenementa ilia in parte vel 
in toto ad manum mortuam derenire arte rel ingenio contra 
formam statuti super hoc dudum editi^. Et sciendum quod 
istud statutum locum tenet de terris venditis tenendis in feodo 
simpliciter tantum^; et quod se extendit ad tempus futurum. 
Et incipiet locum tenere ad festum Sancti Andreae proximo 
fxLturum. 

Tbanslation. 

c. i. Forasmuch as purchasers of lands and tenements of the fees 
of great men and other lords have many times heretofore entered 
into their fees, to the prejudice of the lords, to whom the free- 
holders of such great men have sold their lands and tenements 
to be holden in fee of their feoffors and not of the chief lords 
of the fees, whereby the same chief lords have many times lost 
their escheats, marriages, and wardships of lands and tenements 
belonging to their fees, which thing seems very hard and extreme 
unto those lords and other great men, and moreover in this case 
manifest disheritance, our lord the King in his parliament at 
Westminster after Easter the eighteenth year of his reign, that is 
to wit in the quinzine of Saint John Baptist, at the instance of 
the great men of the realm granted, provided, and ordained, that 
from henceforth it should be lawful to every freeman to sell at his 
own pleasure his lands and tenements or part of them, so that 
the feoffee shall hold the same lands or tenements of the chief 
lord of the same fee, by such service and customs as his feoffor 
held before. 

' 7 Edward I, De Beligiosis ; above, Chap. IV. § a. 

' See Tear Book, aa Edward I, p. 641 : ' Note that a man may enfeoff 
another to hold to him and the heirs of his body begotten, to be holden of 
him (the feoffor) by a certain senrioe by the year ; and in this case there 
is no need that he be enfeoffed to hold of the chief lord of the fee : for the 
Statute Quia Emptores terrarum etc is understood of the case of one en- 
feoffing another in fee simple and not in fee tail/ Hence, if a tenant in 
fee simple makes an alienation for an estate tail, or an estate for life, the 
tenant in tall or the tenant for life holds of the alienor in respect of his 
reversion in fee. It is otherwise, however, if the alienor parts with his 
whole estate^ leaving no reversion in himself ; as for instance, if he grants 
an estate by way of remainder in fee expectant on the determination of 
the estate for life, or in tail. (Coke, and Inst. p. 504.) 
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GH. rv. c. ii. And if he sell any part of sncli lands or tenements to 
^ ^' any, the feoffee shall immediately hold it of the chief lord, and 
shall be forthwith charged with the services for so much as per- 
taineth or ought to pertain to the said chief lord, for the same 
parcel, according to the quantity of the land or tenement so sold ; 
and so in this case the same part of the service shall remain to 
the lord, to be taken by the hands of the feoffee, for the which 
he ought to be attendant and answerable to the same chief lord 
according to the quantity of the land or tenement sold for the 
parcel of the service so due. 

c. iii. And it is to be understood that by the said sales or 
purchajses of lands or tenements, or any parcel of them, such 
lands or tenements shall in no wise come into mortmain, either 
in part or in whole, neither by policy ne craft, contrary to the 
form of the statute made thereupon of late. And it is to wit 
that this statute extendeth but only to lands holden in fee simple, 
and that it extendeth to the time coming. And it shall begin to 
take effect at the Feast of Saint Andrew the Apostle next coming. 

The effect of the Statute of Quia Emptores upon the form 
of charters of feoffment can be clearly traced by comparing the 
following form with that given above ^. 

Sciant praesentes et futuri quod Ego Johannes Elys de Shel- 
done dedi concessi et hac praesenti carta mea confirmavi Domino 
Willielmo de Chameles de Bedeworth totum pratum meum 
quod habui de Willielmo de Burthate cum fossis et hayis liber- 
tatibuB et cum omnibus suis pertinendis et emolumentis quae 
aliquo modo seu causa de dicto prato mihi vel haeredibus meis 

accidisse potuissent 

Habendum et tenendum praedictum pratum cum omnibus suis 
pertinenciis praedictis sibi dicto Willielmo et haeredibus suis et 
suis assignatis, de capitalibus dominis feodi, libere, haereditarie, 
pacifice, et in perpetuum quiete, reddendo et ^ciendo eisdem 
servicia eis inde debita et consueta '. Ego vero dictus Johannes 

^ Chapter I. p. 6i. 

' If a rent be reserved to the grantor, as was not uncommon, this can- 
not operate as the creation of a rent aervice, for that would be contrary to 
~ the Statute. If, however, the grant be in tail or for life a rent eervioe 
may be created ; for the Statute is no bar to the creation of a tenure as 
between the reversioner in fee and the tenant of a smaller or particular 
freehold estate. Where a rent service is created, the lord or reversioner 
has always the right to distrain for the rent in arrear. Where on a grant 
in fee simple a rent is reserved to the grantor, this is not a rent aerrtos bat 
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et haeredes mei et mei assignati praedictum pratom cum fossis OH. IV. 

et hayis et cum omnibus suis pertinentiis prout supradictum est § 5- 

praedicto Willielmo et haeredibus suis et suis assignatis warranti- 

zabimus acquietabimus et in perpetuum defendemus 

Hiis teetibus etc. 

Datum apud Oldecotenhale die Sabbati proxima post purifi- 
cationem beatae Mariae Virginis, anno regni Regis Edwardi 
yicesimo quarto. — MadaXy Formulare Anglicanum, No. eecxxxiii. 

« 

a rent charge. It is in fact equivalent to a re-grant from the donee in fee 
simple of a charge upon the lands. In order to give the person entitled 
to the rent the right to distrain, it was necessaiy, before the Statute 4 
George II, c 98, that there should be a si>ecial clause in the deed by 
which the rent is created to that effect. If there was no clause of distress 
the rent was called a rent aeck (reditus siccus). The appropriate remedy 
for the recoTory of a rent, before the abolition of real actions, was by 
Ajfm7jp> of Novel Disseisin. 



CHAPTER V. 

COMPLETION OF THE COMMON OB EABLIEB LAW. 

CHAP. y. By the end of the reign of Edward I the main outlines of 
the law relating to land are complete. There is no statnte 
producing an organic change in the law^ such as was effected 
by the statutes of Be Bonis and Quia Emptores, till the reign 
of Henry VIII. During the period extending from the reign 
of Edward I to the reign of Henry VIII, the changes in the 
law are to be looked for chiefly in the action of the r^;xdar 
tribunals^ and in the growth of a wholly new set of principles 
affecting land created by the new jurisdiction of the Chancellor. 
The latter will be discussed in the next chapter. The present 
will be confined to an examination of the development of 
certain particular classes of rights during the period above 
mentioned. 

The sources of our knowledge of the law for this period are 
(i) the official reports of cases decided by the common law 
tribunals contained in the Year Books ^; (2) authoritative 

^ The reports in the Tear Books are written in the strange jargon called 
law-French. Documents such as records of proceedings in court, charters, 
the text of statutes (most commonly, see above, p. a 10), were in Latin. 
French was formerly the oral language in which aU viva voce proceedings 
were conducted. By 36 Edward III, Stat. i. c. 15, after reciting that a 
reason why the laws were so ill obeyed was that they were 'pleaded, 
showed, and judged in the French tongue, which was much unknown in 
the realm, so that people which do implead or be impleaded in the king's 
court and in the courts of other have no knowledge nor understanding of 
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text-books^ of which Littleton^s work on Tenures \ published CHAP. v. 
in the reig^i of Edward IV, is the most important. The ^ ^- 
prineipal classes of rights in relation to land which require 
notice as attaining further development during this period 
are — leasehold interests ; estates tail ; rights of future enjoy- 
ment; estates in joint tenancy, and tenancy in common; 
rights of creditors over the lands of their debtors ; and copy- 
hold estates. 

§ I. Zea^eiold Interests. 

The early history of leasehold interests or estates for years 
has already been noticed^ and reference has been made to the 
change effected in the reign of Henry III^ by which leasehold 
interests were erected into a distinct kind of estate or property 
in land '. This interest or property is less than freehold^ it is 
wanting in. the great characteristic of freehold — ^uncertainty 
as to the period at which the rights will come to an end. It 
is essential to a leasehold^ or^ as it is often called^ a chattel 
interest in land, that the period of its termination should be 
fixed from the beginning, or at least be capable of being fixed. 

that which is said for them or against them by their seijeants or other 
pleaders,' it was provided that ' all pleas which shall be pleaded in any 
oonrts whatsoever shall be pleaded, showed, defended, answered, de- 
hated, and judged in the English tongue, and that thdy be entered and 
inrolled in Latin.' Beports of proceedings still coDtinued to be in French 
till the reign of Elizabeth, and the practice lingered on till the close of 
the seventeenth century. It was however prohibited by an Act of Parlia- 
ment passed in the time of the Commonwealth, anno 1650, cap. 37. 

^ Thomas de Littleton, of Frankley in Worcestershire, appears to have 
been made a Justice of the Common Pleas in 1466, and to have died in 
1481. His work was probably written late in life, and is addressed to his 
son Bichard, who went to the bar. He was the first to attempt a 
systematic classification of the law relating to land, and his work has 
formed the basis of all subsequent treatises. The earlier editions are 
remarkable in the history of typography as well as in that of law. Many 
translations of lattleton's text were made in later times, one of which 
-was adopted by Sir £. Coke, and has since gone by his name. Sir E. 
Coke was also the most distinguished of many annotators of Littleton, 
mud the ' reputation of the commentary has to some extent overlaid and 
obscured tbe intrinsic merit of the original.' See Encyclopaedia Britan- 
niea, s. v. Littleton. 

* See above. Chap. III. § 17. 



'. 



240 COMPLETION OP THE COMMON LAW. 

CHAP. V. The rights under consideration present characteristics wholly 

^ ' different to freehold interests as to the mode in which thej are 

created^ the kind of interest which may be given^ the mode in 

which they devolve on the death of the person entitled^ and the 

remedy by which the right is vindicated. 

The proper mode of granting an estate for years at conmion 
law ^ is by words of demise followed by the entry of the lessee. 
The appropriate words of the g^rant are demisi concern et ad 
firmam tradidi — demise, grant, and to farm let. The lessee is 
sometimes called the termor, sometimes, from the main object 
of the transaction, thefarfner. 

It was not necessary that the words of demise should be in 
writing until the passing of the Statute of Frauds (29 Car. IIj 
c. 3), which rendered writing necessary for the validity of all 
leases^ except those for a term not exceeding three years, and 
fulfilling certain conditions as to rent. 

In order to complete the interest of the lessee, it is, at 
common law^ necessary that the words of demise should be 
followed by his eatrj on the lands. The words of demise, 
spoken or written, confer a right to enter^ technically called an 
interesse termini, but the lessee does not become actually tenant 
in possession until he has made entry upon the land demised. 

Leasehold interests, requiring no livery of seisin, may at 
common law be created so as to take effect in possession or 
enjoyment at a future time. This is impossible in freehold 
interests except in the case of remainders '. A lease to com- 
mence next Christmas conveys a perfect right to the lessee to 
enter at Christmas, and to hold for the specified term. 

Again, leasehold interests are not subject to the rules 
affecting the devolution of freehold interests. Before the 
change recorded by Bracton^, the only parties who could 
under any circumstances have claimed the benefits of a lease 

^ In this chapter the ezpreesion ' common law ' is applied to the mlea 
of the older law, which have in some cases been modified or supplemented 
by subsequent legislation, to be afterwards noticed. 

■ See below, % 3. 

' See above. Chap. III. $17. 
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on the death of the lessee were his executors or administrators ^ ^ CHAP. Y. 
and that only when the lease rested on an express covenant ^ 
by deed. Hence^ when leasehold interests became rights of 
property (or rights available not only against the lessor^ but 
also against all the world)^ it was natural that they should not 
be brought under the rule of primogeniture, but should pass 
under the will to the executors of the deceased, or, in the case 
of intestacy, to the administrator, with the rest of the chattels. 
Thus leasehold interests came to be classed with personal 
property. Since however they are rights over things im- 
moveable, they received the mongrel name of ' chattels real,' 
and cannot be excluded from a treatise professing to deal with 
real property. 

The nature of the remedy provided for the ejected lease- 
holder, contra quoscunque dejectores^ has already been stated ^. 
The writ of ejectio Jirmaey however, left the lessee without 
remedy in two cases. First, not having the freehold, he was 
liable to be ousted by the successful plaintiff in a collusive 
action against the lessor, in which the lessor allowed judgment 
to go against him by default, or, as it was technically called, 
suffered a recovery. A partial remedy for this injustice was 
provided by the Statute of Gloucester ^, but the leaseholder 
was not wholly protected against a proceeding of this nature 
till the Statute ai Henry VIII, c. 15. Secondly, if the lessor 
ejected the lessee, and then enfeoffed a third person, the lessee 
could not bring his writ of ejectio firmae against the feoffee, 
because he was not the ejector ; nor against the lessor, because 
he was not in possession. A further remedy was therefore 
necessary, and a writ was devised called the writ of quare ejecit 
infra terminum, which was available in the case supposed 
against the feoffee ^ 

' The administrator is the person appointed, formerly by the Ecdesi- 
aatical Court, now by the Probate Division of the High Court of Justice, 
to administer and distribute the personal property of the intestate. 

* See Chap. III. § 17. 

' 6 Edward I, c 1 1. See Coke upon Littleton, 46 a. 

* See Fitzherbert, Natura Brevium, 198 a. 

R 
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CHAP. V. Thus the interest of the lessee for years was gradually 
^ ^* protected at all points, and took its place as a distinct class of 
rights of property. 

An important class of interests^ of the nature of estates for 
years^ should be mentioned here. These are estates at will, 
estates from year to year^ and estates at sufferance. 

A tenancy at will is where the land is held by the tenant 
so long as lessor and lessee please that the tenancy should 
continue. No notice from either party is necessary to ter- 
minate a tenancy at will strictly so called ; any act by either 
party, affording to the other proper evidence of his deter- 
mination that the tenancy should no longer ^continue, is 
sufficient. The chief cTiaracteristics of this tenancy will be 
found in the extract from Littleton given below. 

The inconveniences of tenancies at will induced the tri- 
bunals to provide some means of giving greater security to 
a tenant who held under no regular lease for years. The 
circumstances of the letting — especially the character of the 
rent, whether payable yearly^ half-yearly, quarterly, or other- 
wise — are looked to, in order to ascertain the nature of the 
interest which the parties intended to create. Most com- 
monly the reservation of an annual rent and payment of 
any part of it is held to constitute what is called a tenancy 
from year to year. Such a tenancy can usually be put an 
end to only at the end of the current year of the tenancy, 
by either party giving at least half a year's previous notice 
to quit^. Other modifications of tenancies at will, such as 
quarterly, monthly, or weekly tenancies, can be created, 
depending in each case upon evidence as to the terms of 
the letting. 

Tenant at sufferance is where a lessee whose term has 

^ ^ This kind of lease was in use as long ago as the reign of Henry YIH.' 
Blackstone, ii. p. 147, note, citing Year Book, T. 13 Hen. YIII, 15, x6. 
The requisite length of notice was altered in the case of agricultural or 
pastoral tenancies by the Agricultural Holdings Act 1875 (38 and 39 Viet, 
c. 9a) to one year ; and this provision is re-enacted subject to variation by 
agreement in the Agricultural Holdings Act 1883 (46 and 47 Vict. c. 61), 
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expired holds on after its expiration. He is in the position CHAP. v. 

of one who has come in rightfully, but holds on without * ^* 

anj right. He cannot however be treated as a trespasser 

by the true owner before entry made upon him. Any 

recognition by the owner will convert him into a tenant at 

will; and, if he has held previously under a regular lease, 

it requires but slight evidence to lead to the inference that a 

tenant at sufferance has been converted into a tenant from year 

to year on the terms of his previous holding so far as they ar^ 

applicable. 

Termi of Years. 

Bkitton*, lib. V. chap. xiv. § 8. Ceo mot, terme, se estent 
ausi bien a terme de vie cum a terme des aunz. Mes oil qi ne 
lest for qe a terme des aunz, tut feist il le les a terme de c. aunz, 
si il ne lest for qe les esplez, et retient vers ly le fee et le dret 
et le fraunc tenement, si avaimt le les le out ; et ceo qe il retient 
lerra a soen heir cum il morra; ou sauntz tort fere al fermer 
porra il doner et aliener a estraunge persone; ou al fermer 
mesmes purra il relesser chescune manere de dreit et quite- 
clamer, et feffer, sauntz ester primes le fermer de sa seisine tele 
quele^; et aussi ne purra il mie fere a autre estraunge persone, 
si le fermer de soen gr6 ne se cheve al purchaceour ^ ; car la 
seisine del alienour sei continue touz jours par le fermer, qi use 
sa seisine en le noun soen lessour. 

T&ANSLATIOK. 

The word 'term' extends as well to a term of life as to a 
term of years. But he who leases only for a term of years, 

^ See above, Chap. lY. p. 209. The text and translation ore taken from 
Nichols' edition. 

' The farmer or lessee is not seised, for he has no freehold interest (see 
above, p. i6o\ but is only possessed ; nor is the freeholder actually seised, 
for he has parted with the possession. * The possession of the termor or 
leasee constitutes the seisin of the freeholder.' Hence the reversion lies 
in grant, not in livery ; i. e. can be granted by deed with attornment (see 
next note). At the same time the freeholder can, with the consent of the 
lessee, come on the land and make livery of the freehold to a third per- 
son ; in which case the freehold in possession passes, and not merely the 
reversion. 

* Until the Statute 4 Anne, c. 16, ss. 9, 10, the grant of a fr-eehold 
reversion expectant on a term of years must have been completed by the 
attornment or acknowledgment of the grantee by tenant for years. The 
necessity of attornment was done away with by that Statute. 

B 2 



244 COMPLETION OF THE COMMON LAW. 

CHAP. y. althougli he make the lease for a term of a hundred years, leases 
§ 1* the profits only, and retains to himself the fee and the right and 
the frank tenement, if he had them before the lease ; and all that 
he retains he will leave at his death to his heir, or he may, with- 
out doing any wrong to the farmer, give and alien it to a 
stranger ; or he may release and quit claim every sort of right to 
the farmer himself, and enfeoff him, without first ousting the 
farmer of his seisin, such as it is. This he cannot do to a 
stranger, unless the farmer of his own consent will attorn to the 
purchaser ; for the seisin of the alienor is all along continued by 
the farmer who enjoys his seisin in the name of his lessor. 

Littleton's Tbnures, lib. i. chap. vii. sect. 58. Tenant far 
Term of Tears, Tenaunt pur terme dez ans est lou home lessa 
terres ou tenementes a un autre pur terme de certeins ans solon- 
ques le nombre dez ans que est accorde perentre le lessour et le 
less^ : et quant le less^ entra per force de le lees, donques il est 
tenaunt pur terme dez ans. Et si le lessor en tiel cas reserva a 
luy un annuell rente sur tiel lees, il poet eslier a distreigner pur 
le rente en les tenementes lessez, ou il poet aver une accion de 
dette pur les arrerages envers le lessee 

Sect. 59. Et est assavoir, que en lees pur terme dez ans per 
fait ou sauns fait, il ne besoigne ascun liverS de seisin destre fait 
a le less^, mes il poet entrer quanques il voet per force de mesme 
le lees. Mes de feoffementes faitz en pays, ou dones en le taiUe, ou 
leses pur terme de vie, en tielx cases ou franktenement passera, 
si ceo soit per fait ou sauns fait, il covient daver un livers de 
seisin. 

Sect. 60. Mes si home lessa terrez ou tenementes per fait, ou 
sauns fait, a un pur terme dez ans, le remaindre oustre a un 
autre pur terme de vie, ou en le taille, ou en fee, donques en tiel 
case il covient que le lessour fait un livers de seisin a le less^ 
pur terme dez ans, ou autrement riens passera a oeux en le re- 
maindre, coment que le lessee entra en les tenementes. Et si le 
termor en tiel cas entra devant ascun liverC de seisin fiedt a hiy, 
donques est le franktenement et auxi la revercion en le lessour: 
mes si soit fait liver6 de seisin a le lessee, donques est le frank- 
tenement ove le fee a ceux en le remaindre, solonques la fourme 
del graunt et la volunte de le lessour. 

Chap. viii. sect. 68. Tenaunt a volunte est ou terree ou tene- 
mentes sont lessee per un home a un autre, a aver et tener a luy 
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a la volunte le lessonr, per force de quel lees le less^ est en posses- CHAP. V. 
sione, en tiel cas le less^ est appelle tenatint a volunte, pur oeo que § 1. 

il nad ascun certeyn sure estate, qar le lessoor luy poet oustre a 

quel temps quil lay plerroit : unqnore si le less^ embleia la terre, 
et le lessonr apres lembleier, et devaunt que les blees sent matures 
lay ousta, unqaore le less^ avera les blees, et avera frank entre, 
egresse, et regresse a scier et de carier les blees, pur ceo que il ne 
savoit a quel temps son lessour voilloit entrer sur luy. Autre- 
ment est si tenaunt pur terme dez ans qui conust le fyn de son 
terme embleia la terre, et le terme est finye devaunt que les blees 
sont matures ; en ceo cas le lessour, ou celuy en le reveroion avera 
les blees, pur ceo que le termour bien conust le certeynte de son 
terme et quant sa terme serroit fynye. 

Sib E. Coke's Tbanslatiox. 

Chap. vii. sect. 58. Tenant for term of years is where a man 
letteth lands or tenements to another for term of certain years, 
after the number of years that is accorded between, the lessor and 
the lessee. And when the lessee entereth ^ by force of the lease, 
then is he tenant for term of years ; and if the lessor in such 
case reserve to him a yearly rent upon such lease, he may choose 
for to didtndn' for the rent in the tenements letten, or else he 
may have an action of debt for the arrearages against the 
lessee 

Sect. 59. And it is to be understood, that in a lease for 
years, by deed or without deed, there needs no livery of seisin 
to be made to the lessee, but he may enter whensoever he will 
by force of the same lease. But of feofi&nents made in the 
country ', or gifts in tail, or leases for term of life ; in such cases 
where a freehold shall pass, if it be by deed or without deed, it 
behoveth to have livery of seisin. 

^ Entry is necessary in order to complete the interest of the leasee. 
Before entry the lessee has an interest called an interesse fermmi, that is, an 
indefeasible right of entry, which may be asserted by his executors or 
administrators if he die without having entered. 

* The right to distrain for rent in arrear is incidental to the relation 
of lessor and lessee. Whatever moveable things are upon the demised 
tenements, whether belonging to the lessee or not, are liable to distress, 
'With certain specified exceptions — beasts of the plough, materials used in 
trade, etc. See Coke upon Littleton, 47 a ; and see Agricultural Holdings 
Act 1883 (46 and 47 Vict. c. 61), sects. 44, 45. 

' A conveyance 'en pais' is an ordinary conveyance, see Chap. III. 
$ la, as opposed to a conveyance by fine, recovery, etc. 
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CHAP. y. Sect. 60. Bnt if a man letteth lands or tenements, by deed 
§ 1. or without deed, for term of years, the remainder^ over to an- 

other for life, or in tail, or in fee, in this case it behoreth that 

the lessor maketh livery of seisin to the lessee for years, other- 
wise nothing passeth to them in the remainder, although that 
the lessee enter into the tenements. And if the termor in this 
case entereth before any livery of seisin made to him, then is the 
freehold and also the reversion in the lessor. Bnt if he maketh 
livery of seisin to the lessee, then is the freehold together with 
the fee to them in the remainder, according to the form of the 
grant and the will of the lessor. 

Chap. viii. sect. 68. Tenant at will is, where lands or tenements 
are let by one man to another, to have and to hold to him at the 
will of the lessor*, by force of which lease the lessee is in possession. 
In this case the lessee is called tenant at will because he hath no 
certain nor sure estate, for the lessor may put him out at what 
time it pleaseth him. Yet if the lessee soweth the land, and the 
lessor, after it is sown and before the com is ripe, put him out, 
yet the lessee shall have the corn, and shall have free entry, 
egress, and regress to cut and carry away the corn, because he 
knew not at what time the lessor would enter upon him'. 
Otherwise it is, if tenant for years, which knoweth the end of his 
term, doth sow the land, and his term endeth before the com is 
ripe; in this case the lessor or he in the reversion shall have 

* See below, § 3. 

' This estate is at the will of both parties, and therefore the lessee, like 
the lessor, can put an end to it without notice. 

' ' And this is not only proper to a lessee at wiU, that when the lessor 
determines his will*that the lessee shall have the com sown etc., but to 
every particular tenant that hath an estate incertain, for that is the 
reason which Littleton expresseth in those wor^ '^ becaase he hath no 
certain nor sure estate" ; and therefore if tenant for life soweth the ground 
and dieth, his executors shall have the com, for that his estate was 
uncertain and determined by the act of God. And the same law is of the 
lessee for years of tenant for life. ... If tenant pur tarmB dTautn vie aoweih 
the ground and oesty que vie dieth, the lessee shall have the com. . • . But 
if the lessee at will sow the ground with com etc, and after he himaoif 
determine his will and refuseth to occupy the ground, in that case the 
lessor shall have the com, because he loseth his rent. And if a woman 
that holdeth land durante tiduitate sua soweth the ground and taketh 
husband, the lessor shall have the emblements, because that the detei^ 
mination of her own estate grew by her own act.' Coke, Comment, ad 
loc. 55 b. The crops to which a tenant whose estate is terminated is thus 
entitled are called emblementa. See Blackstone, ii. pp. 129, 145. 
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the com, because the lessee knew the certainty of his tei*m, and CHAP. V. 
when it would end. § ^* 

§ 2. Estates Tail, 

* Tenant in fee tail,* says Littleton ^, ' is by force of the 
Statute of Westminster II, cap. i .* The mode in which that 
Statute created what was in effect a new species of estate 
has already been explained ^. The various attributes of estates 
tail became the constant subject of judicial decision, and intro- 
duced a vast amount of complexity into the law relating to 
land. The tendency of the courts was to extend the provisions 
of the Statute so as to embrace other cases besides those men- 
tioned in its text. Wherever to the words of inheritance were 
added words of procreation, — wherever it was expressed directly 
or indirectly that the lands were to go to the heirs who were 
the issue of the body of the donee, the case was held to fall 
ivithin the limits of the Statute ^. 

There were four principal classes of estates tail recognised : 
estates in tail general, estates in tail special, estates in tail 
male, and estates in tail female. An estate in tail general was 
where an estate was given to a man or woman and the heirs of 
his or her body generally, in which case the estate descended 
to the legitimate descendants of the donee without restriction 
to the issue of any particular marriage. An estate in special 
tail was where the lands were descendible only to a limited 
class of lineal descendants, as where lands were given to A 

* Sect. 13. * See Chap. IV. § 3. 

' 'If therefore either the words of inheritance or the words of pro- 
creation be omitted, albeit the others are inserted in the grant, this will 
not make an estate tail. As if the grant be to a man and the issue qf his 
hodyf to a man and his seed, to a man and his children, or offspring; all 
these are only estates for life, there wanting the words of inheritance, his 
heirs. So on the other hand a gift to a man, and his heirs fnoZd, or female, 
is an estate in fee simple, and not in fee tail ; for there are no words to 
ascertain the body out of which they shall issue. Indeed, in last wills 
and testaments, wherein greater indulgence is allowed, an estate tail may 
be created by a devise to a man and his seed, or to a man and his heirs 
male ; or by other irregular modes of expression.' Blackstone, ii. p. 1 13. 
See Conveyancing and Law of Property Act 1 881 (44 and 45 Vict. c. 41), 
sect. 51, 
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CHAP. V. and the heirs of his body by (7 his present wife. K no such 
* ^' heirs were bom, the estate on the death of A reverted to the 
donor ; and as on the death of C the wife without issue this 
must necessarily be the case, A becomes, after that event, 
what is technically called ^ tenant in tail after possibility of 
issue extinct.' Gifts in frank-marriage differed only fnxn 
these gifts in special tail in being free from all liability to 
service to the donor until the fourth generation of tenants \ 

An estate in tail male was where by the form of the gift the 
descent was restricted to lineal male descendants \ An estate 
in tail female was where the descent was restricted to lineal 
female descendants. These two latter classes of entails, 
though not within the express words of the Statute of West- 
minster II, were recognised, according to Littleton, by the 
equity of the Statute \ 

Inasmuch as the estate of tenant in tail was, according to 
the metaphorical expression of the lawyers, 'carved out of,' 
that is, less than an estate in fee simple and different from 
it ^, it followed that if tenant in fee simple made a gift in 
tail, such a gift was not within the Statute of Quia Emptores, 
but a tenure was created between tenant in tail and tenant in 
fee simple, the former holding of the latter *• 

^ Littleton, sects. i6^ 17, 19. 

' This was settled in a case which arose in 18 Edward III (Year Book, 
p. 46). Gift to A and the heirs male of his body. A had issue a daugh- 
ter, who had issue a son ; question, whether ^'s grandson could succeed 
performam donu Held that he could not, the gift being of a more restricted 
character than an estate which is given generally to heirs of the body. 
(Beeves, ii. p. 336.) 

' Sect. ai. When a particular case does not fall within the express 
terms of a statute, but the judge, conceiving that the legislator in pur- 
suance of his general design would have embraced the case if it had been 
present to his mind, acts as if it was covered by the statute, the case ia 
said to fiUl within the ' equity of the statute.' See Austin, ii. p. 596. 

* An estate tail is said to be less than a fee simple, because the law 
regards as a disposable interest the possibility of eig'oying the lands after 
the determination, by failure of issue or otherwise, of the estate tail. 
There is no estate larger than a fee simple, because the law does not 
regard the possibility of the enjoyment of the estate after the failure of 
heirs general as a disposable interest. Littleton, sect. 18. 

' Littleton, sect. 19, 
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It must be bomo in mind that estates tail are only known CHAP. V. 
in freehold interests^ and that there can be no estate tail in a * 
chattel-interest, such as a term of years. 

The history of the alienation of estates tail is connected 
with the difficult and obsolete doctrine of warranty \ of which 
the Courts took advantage to break in upon the policy of the 
law as conceived by the great barons who procured the enact- 
ment of the Statute of Westminster II. The effect of a 
warranty accompanying a gift of an estate of inheritance was 
to oblige the warrantor or donor to defend the possession of his 
donee. If the donee was ousted by a claimant establishing a 
superior title, the warrantor was bound to give the donee or 
his representatives lands of value equal to those of which he 
had been deprived. The burden of this obligation would 
descend to the heirs of the warrantor (at least to the extent of 
preventing the heir from disputing his ancestor's gUt), and the 
benefit of it to the heirs of the donee ^. This principle would 
have been sufficient, if applied to estates tail^ to have enabled 
a tenant in tail, by alienating his land with a warranty, to 
have given the purchaser an estate which his heir could not 
defeat. It seems^ however^ to have been held early in the 
reign of Edward II ^ that^ if tenant in tail aliened the land 
with warranty, the heir of the tenant in tail was not bound by 
his ancestor's alienation and warranty (that is, could defeat 
the estate of the donee or his heirs by claiming in opposition 
to the gift of the ancestor)^ unless he had assets (lands in fee 
simple equivalent to those which had been granted away) by 
descent from his ancestor \ On the other hand, if he had 
assets, the ordinary rule prevailed, and the heir of the 
warrantor was bound by his ancestor's warranty. And if the 

^ For the early history of the doctrine of warranty see above, p. Bo, n. i . 

' Littleton, sect. 697. 

' Beeves, ii. pp. 900, 903. 

* Littleton, sect. 713. Reeves shows (ii. p. 204) that this rule of law 
is probably an extension of the provisions of the Statute of Gloucester 
(6 Edward I, c. 3) as to alienation of tenants by the curtesy. See Little- 
ton, sect. 734, 



250 COMPLETION OP THE COMMON LAW. 

CHAP. V. warrantor was a prior tenant in tail, who had died without 
^^' ifisue, upon which, according to the limitations of the estate, 
the land went over to a subsequent tenant in tail, such last 
tenant in tail was bound by the warranty of his predecessor, 
even though there were no assets. This was called coUaieral 
as opposed to lineal warranty ^. 

The doctrine that the issue of the tenant in tail was bound 
by his ancestor's alienation with warranty only in cases 
where he had assets by descent, greatly narrowed the power 
of effectual alienation possessed by the tenant in tail. And it 
must be remembered that even where such alienation was blad- 
ing on the issue, it would not bind the lord or donor so as to 
bar him of his reversion ^ in the event of the failure of issue 
of the donee in tail. 

Thus the Statute de Donis, as interpreted by the Courts, 
put an effectual check to the practice of free alienation of 
estates, where, as was commonly the case, woids of procreation 
were added to the words of inheritance. 

As time went on, the great inconvenience of such a restric-> 
tion was strongly felt. Titles were insecure, for an old entail^ 
of which nothing was known, might be brought to light; 
nor would any period of enjoyment, however long, afford an 
answer to such a claim. ' Farmers were ousted of theiir 
leases, creditors defrauded of their debts.' The free alienation 
of land was restrained, a grievance which was probably felt 
with increasing severity in consequence of the impoverish- 
ment of the landowners caused by the wars of the Boses. 
The king, too, suffered by the protection against forfeiture 
which the practice afforded to the issue of a traitor. Thus 
all members of the community, except perhaps the great 
landowners themselves, were interested in obtaining a relaxa- 
tion of the practice of strictly entailing lands which had 

^ Reeves, U. p. 340. 

' And this reversion is now a definite estate or interest, not a mere 
possibility of the lands escheating. It is a reversion in fee expectant on 
the determination of the estate tail. See below, § 3. 
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grown up Tinder the provisions of the Statute of West- CHAP. V. 
minster II \ Jj^ 

Although feigned recoveries^ or fictitious suits in which a 
writ of right was brought by a third person against the 
tenant, who thereupon suffered judgment to pass against 
him^ had long been known as a mode of conveying lands^ 
it was for some time thought that the heir of tenant in tail 
was not bound by a judgment so obtained against his ancestor. 
' In the reigns of Henry IV and Henry V some doubts began 
to be entertained whether a recovery suffered by tenant in 
tail was not good against the issue ^/ These doubts con- 
tinued without being finally determined during the reign of 
Henry VI. They were at length set at rest by the intro- 
duction of a series of fictions^ by virtue of which it was 
feigned that a gift with warranty had been made by the 
original donor of the tenant in tail^ that a claim was made 
to the lands by a person having a title superior to that of 
the original donor^ and that tenant in tail received from the 
original donor an equivalent for the lands of which he was 
deprived by the judgment* Further, the supposed original 
donor was made a party to the suit, and, upon his failing to 

^ ' But the tme policy and rule of the common law in this point was in 
effect overthrown by the Statute de Donis Conditionalibus, which estab- 
lished a general perpetuity by Act of Parliament for all who had or would 
make it, by force whereof all the possessions in England in effect were 
entailed accordingly, which was the occasion and cause of the said and 
divers other mischiefs. And the same was attempted and endeavoured 
to be remedied at divers parliaments, and divers bills were exhibited 
accordingly (which I have seen), but they were always on one pretence or 
another rejected. But the truth was that the lords and commons, know- 
iDg that their estates tail were not to be forfeited for felony or treason, as 
their estates of inheritance were before the said Act (and chiefly in the 
time of Hen. Ill, in the Barons' War), and finding that they were not 
answerable for the debts or incumbrances of their ancestors, nor did the 
sales, alienations, or leases of their ancestors bind them for the lands 
Tvhich were entailed to their ancestors, they always rejected such bills, 
and the same continued in the residue of the reign of E. I and the reigns 
of E. II, E. UI, R. n, H. IV, H. V, and H. VI, till about the lath year 
of E. IV,' etc Sir Anthony Mildmay's Case, Coke's Reports, 6. 40 a. See 
Blackstone, ii. 116. 

* Beeves, ii. 573. 



252 COMPLETION OF THE COMMON LAW. 

CHAP. y. defend his fictitious gift^ he and his heirs were barred of their 
^ ' reversion. This was the course adopted, though possibly 
not for the first time, in the famous ' Taltarum's Case * 
{i2 Edward lY). A translation of the pleadings is given 
below. From this time till 1834 (3 and 4 Will. IV, c. 74) it 
became the common practice for tenant in tail to ' suffer a 
recovery;' that is^ by a proceeding similar to that adopted 
in Taltarum's case, to convert his estate into a fee simple. 
In elEect, therefore^ wherever an estate tail was given, tenant 
in tail mighty so soon as he came of age, by this process give to 
another an estate in fee simple^ which by arrangement might 
then be re-conveyed to himself, and thus he was enabled to 
cut off, bar^ or defeat the expectations of his own issue, and 
the interests of all persons claiming after him in remainder 
or reversion. After a statute passed in the reign of Henry 
YIII^ the same result might have been effected by a fine ^. 

By the above-mentioned statute (3 and 4 Will. IV^ c. 74) 
fines and recoveries were abolished^ and tenant in tail may 
now, by a deed enrolled in the Chancery Division of the 
High Court of Justice^ alienate his lands for any estate in fee 
simple or otherwise ^, and thus defeat the expectations of his 
own issue and of all remainder-men and reversioners ^. 

The only additional restriction imposed upon the alienation 
of an estate tail is that the consent of the person who is 
called the Protector of the settlement is necessary to its 
being effectually barred. Alienation by tenant in tail with- 
out this consent binds his own issue^ but not remaindermen 
or reversioners, and creates what is called a ^base fee^.' 
The Protector of the settlement is usually the tenant for 
life in possession; but the settlor of the lands may appoint 

^ See above, p. 997. 

' Except that in the case of a lease not exceeding twenty-one yean at 
a rack-rent, or not lees than five-sixths of a rack-rent, no enrolment is 
necessary. Sect. 41. 

' Or persons entitled to a remainder or reversion. See § 3. 

* See above p. aaa. A perfect specimen of a * base fee ' is to be found 
in George Eliot, * Felix Holt.' 
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in his place any number of persons not exceeding three to be CHAP. V. 
together Protector during the continuance of the estates pre- ^ ^' 
ceding the estate tail ^. The practical effect therefore of an 
estate tail at the present day is to prevent the alienation of 
lands for a valid estate of inheritance in all cases till tenant in 
tail comes of age'. After this, his power of disposing of the 
lands differs from that of tenant in fee simple only in the 
mode in which it is exercised^ and in the necessity^ where the 
estate is not in possession, for the consent of the Protector. 
There is a special exception in the Statute of tenants in tail 
after possibility of issue extinct \ 

Translation of the Pleadings in Taliarum's Case. 

Yeab Book, la Edward IV, 19. 

In a Writ of Entry on the Statute of Richard *, * Ubi ingresstts 
non datwr per legem etc,^ sued against one J. Smith, the defendant 
said" that the plaintiff ought not to have his action, for that 
"before the alleged entry one T. B. was seised of the tenements etc. 
in fee, and gave them to one W. Smith to have and to hold to him 
and the heirs of his body begotten; by force whereof he was 
seised, and had issue one Bichard, and died seised, and the tene- 
ments descended to Bichard ; and he entered and was seised, and 
had issue the said J. Smith, and died seised, and the tenements 
descended to the said J. ; and the plaintiff claiming by colour of 
a deed of feoffinent before the gift etc. entered, upon whose pos- 
session the said J., as son and heir of the said B. at the time of 
the alleged entry, entered, etc.; upon which entry the plaintiff 

' Sect. 3a. 

' It iH almost the imiyersal practice, when hmds are brought into strict 
settlement upon a marriage, to give an estate for life to the husband, 
followed by an estate tail to the eldest (unborn) son. Consequently the 
lands cannot be alienated for an estate in fee simple until the son attains 
the age of twenty-one. In order to effect an alienation then, it is necesp 
sary that father and son should both join. The lands, if not alienated, 
are the freehold of the father for his life, the son having the inheritance. 
The effect of such an arrangement upon family relations is a point worthy 
of the consideration of the legislature, in considering the important ques- 
tion of the retention of estates tail as an interest recognised by law. 

» 3 and 4 WiU. IV, c 74. s. la 

♦ 5 R II, c 8. 

* Defendant juatifiee the entry by showing a title derived fh>m T. B., 
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CHAP, y . has grounded tliis action. To which the plaintiff says ^ that well 
^ ^* and trae it is that the said T. B. gave the tenements ut supra 
etc.; but he says that the said W. had issue one Humfrey the 
elder (son), and the said R. the younger, and died ; after whose 
death H. entered and was seised by form of the gift etc. ; and 
being so seised, one T. Taltarum sued a writ of right against the 
said Humfrey, returnable etc. On which day the parties appeared, 
and the said T. Taltarum counted ' of his possession, and the said 
H. made defence, and vouched to warranty one R. Eling, who was 
ready, and entered into the warranty, and joined issue on the 
mere right ; and the said Taltarum imparled * (with him), and 
then returned (into court), and the tenant by the warranty did 
not return, but in contempt of court made default, by which the 
said T. T. had final judgment against the said H., and he over 
against the tenant by the warranty ^ by force whereof the said 
Taltarum entered and was seised etc. ; and then the said H. died 
without heir of his body, and then Taltarum enfeoffed the present 
plaintiff, whereby he was seised when the defendant entered. 
To which the defendant said", that well and trae it is that the 
said W. had issue Humfrey the elder and R. the younger, and 
died ; and that after his death the tenements descended to 
Humfrey as son and heir, and he entered and was seised as son 
and heir by the foim of the gift etc. But he says ' that the afore- 

who enfeoffed W. S. for an estate in tail general, from whom the lands 
descended through R to the defendloit 

^ The plaintiff in order to displace the title thus set up by the defendant, 
replies that W. S. had an elder son, H., to whom the lands descended, 
that Taltarum brought a writ of right against H., that H. Touched R. K. 
to warranty, that R. K. made default, that Taltarum consequently re- 
covered against H., became seised, and enfeoffed the plaintiff 

' This is the narroHoj count, or formal statement of the plaintiff's claim 
in his 'declaration.' 

' That is, by leave of the Court the two parties retire to discuss the matter. 

* For the recovery of lands of equal value by way of compensation. 

' The defendant rejoins that before Taltarum's proceedings H. made a 
gift to Tregos in fee (which would be a valid conveyance though liable to 
be avoided after H's death, see above, p. aaa), that Tregos availed himself 
of this grant for the purpose of giving back to H. and his wife an estate 
in special tail, which by the death of the wife became an estate tail after 
possibility of issue extinct (above, p. 248), that Taltarum's proceedings 
defeated only the last-mentioned estate, and that after the death of H^ 
R entered as heir of the body of W. S. by virtue of the gift made to 
W. a by T. B. 

* The defendant by this pleading does not question the effect of the 
recovery by Taltarum, but sets up other matter, namely, a prior alienaiioii 
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said Humfrey, before the writ purchased * etc., enfeoffed one CHAP. V. 

Tregos of the said lands in fee etc, ; the which Tregos, before § 2. 

the writ purchased, gave the tenements to the said H. and to one 

Jane his wife, to have and to hold to them and to the heirs 

of their bodies begotten, the remainder to the right heirs of the 

said H. in fee etc., by force of which they were seised etc., and 

tben Jane died, after whose death H. was sole seised of the said 

tenements as tenant in tail after possibility (of issue extinct). 

And, while he was so seised, the said Taltarum sued the said 

writ of right, and recovered against the said H. in the manner 

and form as alleged; the which H. continually after the said 

judgment during his life was seised of the said tenements by force 

of the gift made to him and to his wife, and died without heir 

of his body. After whose death the said R., as_ brother and heir 

of the said H. begotten of the body of W., entered and was 

seised by force of the gift made to W., and died seised ; and the 

tenements descended to the said J. Smith, and he entered and 

was seised by force of the gift etc. ; without this \ that, the said 

T. Taltarum, after the said recovery in the life of the said H., 

entered on the said tenements, as he has alleged ; and without 

this, that the said H. had any other estate in the said tenements 

on the day of the purchase of the writ of right or afterwards, 

except that by force of the gift made to him and to his wife etc. ; 

and without this, that the said Taltarum was seised of the said 

tenements as of fee and of right in the time of the king, as he has 

alleged, and that the said recovery is false and feigned in law \ 

in fee by Humfrey, and a re-grant in special tail by the feoffee to Hum- 
frey and his wife. His contention is, that it is this estate only which is 
defeated by Taltarum's recovery, and not the original estate tail given to 
"W. Smith. 

} That is, before Taltarum's suit. * Purchasing ' a writ was the usual 
expression for commencing an action by suing out a writ, for which the 
usual fees must be paid, notwithstanding the provision of Magna Carta 
(c 40), 'NuUi vendemtis rectum aut justitiam.' 

' 'Absque hoc' The technical term by which the denial of a material 
allegation of the plaintiff was introduced in the kind of plea called a 
special traverse. The defendant denies that there was any such recovery 
by Taltarum as that alleged in the plaintiff's replication, except the re- 
covery stated and admitted in the preceding part of the defendant's 
rejoinder. This, with other like mysteries of the older form of pleading, 
-WBS made unnecessary by the Common Law Procedure Act 1852 (15 and 
16 Vict, c 76), 

• The important jwint in these pleadings is the allegation of the recovery 
by Taltarum on the default of King, who had been vouched to warranty. 
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§ 3. Interests in Future. Reversions and Remainders. 

CHAP. V. In close connexion, speaking historically^ with the doctrine 
^ ^' of estates tail, is that of future interests or estates in ex- 

The fiction is that King is the donor, and that he had made the original 
gift in tail with warranty, and in consequence of his being vouched, and 
accepting the challenge, he is in effect substituted as the defendant in 
Taltarum's suit When therefore he makes default, Taltai-um is enabled 
to recover the lands and dispose of them to the plaintiff for an estate in 
fee simple. Humfrey, the tenant in tail, would in his turn be entitled 
to recover against King, who had failed in making gfood the title of his 
donee. This of course was a mere fiction. It appears to have been assumed 
on both sides that if the case had not been complicated by the other entaU, 
which according to the defendant had been created before the recovery by 
Taltarum (and the case was on this point decided in defendant's favour^ 
that that recovery would have been good, inasmuch as the ousted tenant 
in tan would have had his recompense against the vouchee ; for this is 
the ground on which the Court base their judgment. This is the point 
which makes Taltarum's Case so important a turning-point in the history 
of the law of estates taiL It established, not expressly, but by implica- 
tion, that the Courts would allow a tenant in tail to 'suffer a recovery,' 
that is, to procure a plaintiff to bring a fictitious action against tenant 
in tail, or, more usually, against some person to whom tenant in tail had 
granted an estate for the express purpose of being made defendant in the 
proceedings. This grantee was technically called the *■ tenant to the j»km> 
cipe or writ.' A writ of right for the recovery of an estate in fee simple 
was thus brought collusively by the plaintiff against the tenant to the 
praaciptf who vouche'd to warranty the donor (the tenant in taU), and he 
in his turn vouched to warranty another person supposed to be his donor, 
usually the ciier of the court. The necessary steps would then be taken 
to try the matter as between the plaintiff and the last vouchee ; then 
followed the farce of *■ imparling,' and the defaidt of the second vouchee, 
the recovery of the fee by the plaintiff, the judgment that the vouchee 
should recompense the tenant in tail for his default, and the oonveyanoe 
of the fee by the successful plaintiff to the ousted tenant in taiL (See 
form in Blackstone, ii. appendix 5.) Thus wherever by proper words 
a tenancy in tail was created, as for instance where lands were given to 
B and the heirs of his body, remainder to C in fee, it was in the power of 
B, on his attaining full age, to * suffer a recovery ; ' or, in other words, to 
turn his estate tail into an estate in fee simple, thereby causing the land 
to descend to heirs collateral as well as lineal, barring the reversion 
in fee to the lord, and defeating the expectations of aU persons having 
estates limited to take effect subsequently to the estate taiL That the 
legislature should so long have abstained from substituting a simpler 
method, such as was at last applied in 1833, for a process so cumbrooa and 
so expensive, is one of the most startling of the many marvellous instances 
in our system of law reforms delayed mainly through the indifference or 
ignorance which prevails so widely with respect to legal questions. 
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pectoncy. An estate in expectancy^ or> more accurately, a CHAP. V. 
right of future enjoyment of lands ^, is distinguished from an * ^_^' 
estate in possession, or an estate of present enjoyment. The 
actual enjoyment or possession of lands is in the former case 
postponed until the lapse of a specified time, or the happening 
of some specified event. On the other hand, these estates 
differ from mere chances or possibilities of rights, inasmuch 
as they are distinct and definite interests known to the law, 
capable of alienation by the appropriate methods, and de« 
volving at the death of the person entitled upon his repre- 
sentatives. Thus in the case of a g^ of lands to A for life, 
and after his decease to B and his heirs, B has an estate 
in fee simple in the lands, postponed in point of possession 
or enjoyment till after the death of A^ but yet a present 
interest which he can dispose of in the proper method, and 
which will descend to his heir. On the other hand, the 
expectation of (7, eldest son of D tenant in fee simple, of 
succeeding to his father's lands, is not an interest recognised 
by the law, it is merely the hope or chance of having certain 
rights at some future time. If C dies before his father, his 
eldest son succeedsj not as representing him, but as heir to D 
the grandfather. 

At present we are only concerned with such interests of 
future enjoyment as be long to the class of freehold righ ts 
over land. Th ese are of two kinds, reversions and r emainders, 

(i) Reversions. 

Where a freeholder grants away some estate smaller than 
that which he has himself, he has, in the metaphorical 
language of the law, an interest left in him, which, though 
not immediately an interest of present possession or enjoy- 
ment, will become such so soon as the smaller preceding 
interest has expired. Thus, where a tenant in fee simple has 
created an estate in tail, for life, or for years, he has left in 

^ See Feame's treatise on Contiogent Remainders, p^ a. 
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CHAP, y, him a present estate, wluch will come into possession or 
§ 8 (i). enjoyment on the expiration or sooner determination of the 
estate tail, the estate for life, or the estate for years. The 
smaller estate thus granted is called the ^particular' estate. 
* A reversion/ says Sir E. Coke, * is where the residue of the 
estate always doth continue in him that made the particular 
estate^.' 

It has already been observed, that between the reversioner 
and the tenant of the particular estate a tenure exists — the 
latter holds of the former ^. Hence, before the Statute 4 
Anne, c. 16^ the attornment of the tenant was necessary to 
complete the grant of the reversion; otherwise, the tenant 
would have had a new lord imposed upon him without his 
consent. 

The proper mode of conveying or disposing of the reversion 
is by grants that is, grant by deedy or writing on paper or 
parchment sealed and delivered. Suppose A has the reversion 
in fee simple expectant on an estate tail, or on an estate for 
life, or on an estate for years. He can by a simple deed of 
grant create any number of estates tail, or estates for life, or 
estates for years out of his reversionary interest, and dispose 
of them as he pleases. He can deal with the reversionary 
interest just as he can deal with an interest in possession, 
only he cannot give livery of seisin, for the simple reason 
that he has it not to give, inasmuch as he is not in actual 
possession of the lands. This however is subject to the 
exception that the reversioner is in one sense seised when 
the particular estate is only a lease for years ^. The lessee for 
years is^ as has been said above^ not seised of the lands, but 
only possessed of the term. Seisin, as has been seen^ implies 
(i) actual possession, (2) possession as of freehold. Where 
therefore there is a particular estate of leasehold tenure^ the 
reversioner^ if he can obtain the consent of the lessee to come 
on the land for the purpose^ can pass his interest by feoffment, 

^ Coke upon Littleton, 99 b. ' See above, p. 035, n. a. 

' See above, % i. 
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accompanied by livery of seisin. In this ca4ie, however, he CHAP. v. 
grants, not the reversion, but the freehold in possession. ^Hl^ 

When a reversioner desires, not to grant his reversion to a 
third person, but to convey it to the person who already has 
the particular estate, he is said to release the reversion^. 
This he may do by deed. Supposing therefore, in the case 
above put, Ay tenant of the reversion in fee, should execute a 
deed releasing his interest to tenant in tail, tenant for life, or 
tenant for years, the reversion in fee would coalesce with the 
particular estate in tail, for life, or for years. This coalescing 
of a smaller estate with a larger is called merger^ the rule 
being that where the same person becomes entitled to two 
estates, the one of which is to take effect in possession during 
the continuance or immediately on the determination of the 
other, the smaller one is merged or swallowed up in the larger. 
So in the above cases, each of the tenants in possession, 
tenant in tail, tenant for life, and tenant for years, becomes at 
once tenant in fee simple in possession. The same effect is 
produced by the surrender of the particular estate to the 
reversioner. The particular estate merges in the larger 
reversionary estate. 

Thus, as the law became more refined, new modes of con* 
veying lands from one person to another were introduced, 
destined, with some modifications to be hereafter noticed, 
to supersede in practice thex)ld feoffment, fine, and recovery. 

If Ay tenant in fee simple, wished to convey the lands to B, 
he might make a lease to him of the lands in question, upon 
which B would enter, and was then at once capable of taking 
a release by deed of the reversion in fee ^. This was called 
conveyance by lease and release, and became in later times 
the usual mode of conveying lands. Its later history will be 
noticed hereafter ^. 

A conveyance of the reversion might also be made to a 

' See the passage from Britton quoted above, § i. The word ' release * 
18 the proper technical expression for this class of conyeyanoes. 
* See Littleton, sect 459. ' See Chapter YIL % 3. 

6 2 



h^r. 
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CUAP.y. stranger. In this case it was formerly necessary that the 
•_ tenant of the particular estate, whether in tail, for life, or for 
years, should alla7'n to the grantee of the reversion, in other 
words, acknowledge him as the person of whom the lands 
were held. The necessity for attornment was done away with 
by 4 Anne, c. i6, sects. 9, 10. Thus two new modes of con- 
veying the immediate freehold were added, lease and release^ 
and ffrant and (Utomment. 



(2) Remainders {Vested and Contingent). 

The other kind of future interests which can arise at 
common law in freeholds are called remainders. A remain der 
differs from a reversion in this, that while a reversion is an 
estate of fului'^ eujujimeut not fexpressly created by^ but 



CV 



iuji resulting from, the alienation of a ^particular' estate/ a 



^*emainder is created by express words at the same time as the 

particular est ate, an d is so limited as to com e into enjoyment 

{f^ i I ^r possession so soon as the p^ticu lar estEtte"comes to an ^ d. 

q (r^ In Sir Edward Coke's words ^, a remainder is ' a remnant of 

Y\iT9^ an estate in lands or tenements, expectant on a particular 

^ / estate created together with the same at one time.' 

As has been seen, a tenure exists between the reversioner 
and the tenant of the particular estate. This is not the case 
as between the remainder-man (or person to whom the 
remainder is given), and the tenant of the particular estate. 

In order that a freehold remainder may be effectually created 
at common law, it is necessary that the seisin or freehold 
possession should be vested in the grantee of the particular 
estate, or, if the particular estate be an estate for years, in the 
remainder-man, and that at the same time the remainder 
should pass to the person entitled after the donee of the 
particular estate. This was a consequence of the great im- 
portance attached to the preservation of notoriety as to the 
person entitled to the freehold. Hence it was that the doctrine 

^ Coke upon Littleton, 143 a. 
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arose that a freehold interest in possession must pass instantly OHAP. Y. 

from donor to donee, that, as it was sometimes expressed, ^ ^ (^)- 

it could not be for an instant in abeyance. The only mode of 

conveying such an interest was by feoffment with livery of 

seisin, or by the fictitious processes of fine or recovery. It 

was however possible for the tenant in fee simple, in making 

a grant, to divide the interest which passed from him among 

two or more persons, so that one should take immediately 

after the interest of the other came to an end. There must 

be no interval between the end of the first interest and the 

commencement of the second ; the instant the first determines, 

the second begins. Thus, suppose A^ tenant in fee simple, 

makes a feoffment accompanied by livery of seisin to B for 

his life, and after the termination of that estate, or (more 

shortly) with remainder to C and the heirs of his body, with 

remainder to D and his heirs^ the gift would operate as 

expressed, and the various estates come into enjoyment, one 

after the other, upon the determination of the preceding estate 

in each case. The ultimate limitation in fee is of course liable 

to be barred or cut off by the tenant in tail suffering a 

recovery. On the other hand, A cannot, at common law, 

make a feoffment to B for life, to commence in point of 

enjoyment at any future period, for instance, the day after 

to-morrow^ nor can he provide that the remainder limited to C 

shall take effect six months after the death of B, An estate 

in remainder must according to the rules of the common 

law, come into possession or enjoyment at once^ as soon as 

the particular estate upon which it is limited comes to an 

end. 

It follows, from the very definition of a remainder above 
given, that so soon as the fee simple is parted with, the donor 
has given away all that he has to grant, and can make no 
ulterior disposition. A remainder limited to take effect after 
a fee simple estate is simply void. Nor is the case altered 
when, as has been pointed out above, the estate in fee simple 
is liable to be terminated by the happening of some specified 
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CHAP.y. event. For instance^ if an estate be granted to A and his 
^ ^ C^)* heirs so long as he continues unmarried, this estate will come 
to an end upon A! 9 marriage ; but the rule that a remainder 
cannot be limited after a fee simple would^ at common law ^, 
prevent the settlor from making any ulterior gift, such as 
^ and from and after the marriage of ^ to J3 and his heirs/ 
Nor again would the common law permit an estate to be 
g^ranted to A for life^ provided that if A should many B^ the 
estate should go to £7. This woidd not be a remainder or 
grant of a remnant of an estate within Sir E. Coke's definition^ 
but the creation of an estate in derogation of a previous estate, 
and this was not permissible at common law ^. In like manner 
the established rule that the benefit of a condition can only 
be reserved in favour of the donor or his heirs^ operated to 
prevent the creation of any ulterior estate^ to take efEect on 
the happening of any future event. Though a person may, 
on making a grant of lands, reserve to himself and his heirs 
a right of re-entry on the happening of any specified event, 
he caimot reserve this right in favour of a stranger. A grants 
lands to B and his heirs on condition of his rendering rent 
annually ; upon non-payment, A enters and defeats the estate 
of B, But such a condition and right of entry cannot be 
reserved in favour of C. Thus it appears that the only mode 
of creating rights of future enjoyment in freeholds at common 

^ See Feame on Contingent BemainderB, 8th ed. p. la. The employ- 
ment of uses, both before and after the Statute of Uses, to create interests 
of this character, and the effects of the recent Statute 40 and 41 Vict, 
c. 33> will be explained hereafter. (See Chaps. VL and VII.) 

^ See Butler's note to Feame, Contingent Remainders, p. 383 ; Sugden's 
note to Gilbert on Uses, p. 177. It would seem howeyer that there would 
be no objection at common law to a grant to A until marriage with B and 
then to C, Here the estate would be an estate determinable upon the 
specified event, and in any case would not be more than a life estate, there 
being no words of inheritance in the grant, see above, p. 163, n. a. Such 
a grant would therefore be a conditional limitation (see above, pp. 161, 
i6a), and on the happening of the event the estate would terminate in 
accordance with the limitation, and this estate, being a particular estate, 
and not a fee simple, there is nothing to prevent the estate to C taking 
eifect by way of remainder. See Feame, p^ 13, and Butler's note, ibid. 
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law is by way of remainder — a remainder being confined CHAP. V. 
within the limits of Sir E, Coke's definition. * ^)- 

The doctrine of remainders at common law came in process 
of time to be subject to a farther complication, which should 
be noticed here ^. Hitherto remainders have been treated as 
present or vested interests where the enjoyment is postponed 
till the lapse of a certain specified time or the happening of 
some specified event. A distinction subsequently arose between 
remainders w here an estate of future en joyment was glVBh to . 
a aennite existing person upon an event certain to happe n/ 
a nd wher p^ «^" AgfAfa nf futu re enjoyment was created in favo ur 
o f a person not existin g, or not ascertained, or was to co me j «s 

in to_effect upon an evenf w hic h r^ig ht or might not happen. C^^^/^tJ 
In the former case the remainder is said to be vested, in the 
latter it is said to be contingent. 

In the case of a vested remainder nothing interferes with 
the enjoyment of the remainder-man, except the fact that the 
property is in the hands of the tenant of the particular estate. 
All that has to happen, in order that the remainder-man may 
come into enjoyment of the property, is the termination of the 
particular estate. Of course it may be that the person entitled 
to the remainder may as a fact never come into the enjoyment 
of the property, as, for instance, where lands are given to A 
for life, remainder to JB for life, and B dies before A, but this 
does not afEect the fact that J3V interest, so long as it exists, 
is a vested remainder ^. 

* The history of contingent remainders is obscure. It seems from the 
case in the liber Assisarum given below, p. 969, that in one form they 
were recognised as early as the reign of Edward III. However, the pas« 
sage from Littleton below, p. 271, and the cases in the Year Books referred 
to by Mr. Joshua Williams (Principles of Real Property, p. 313, 15th ed.), 
show that their recognition was not firmly established till a later period. 
It seems however convenient to give a sketch of the general rules relating 
to contingent remainders in this place. 

' 'It is not the uncertainty of ever taking effect in possession that 
makes a remainder contingent ; for to that, every remainder for life or in 
tail is and must be liable ; as the remainder-man may die, or die without 
uMue before the death of the tenant for life. The present capacity of taking 
effect in possession, if the possession were to become vacant, and not the 
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CHAP. v. On the other hand, in the case of a contingent remainder, 
^ ^ ^^)' according to the rules of the common law, something most 
happen besides the determination of the particular estate 
before the interest created can come into actual enjoyment. 
If the remainder be limited to a person unborn or not as- 
certained, as^ for instance, if lands be given to A for life, 
remainder to the unborn son of B in tail^ in order that the 
contingent remainder may take effect^ B must have a son 
bom, or at least begotten ^^ in the lifetime of A. So soon 
as this happens, the remainder vests in the son of B, In 
other words, the future interest^ which before was a con- 
tingent, now becomes a vested remainder. So if lands are 
given to J, remainder to the heirs oi B^, B must die in A'^ 
lifetime, for nemo est haeres viventis ; and if B survives A for 
ever so short an interval, his heir wiU never take, otherwise 
there would be a period during which the freehold would be 
in abeyance \ So if lands are given to A and B jointly for 
life, remainder to the survivor in fee, so soon as one dies, the 
contingent remainder which the other had is turned into a 
vested remainder, which again by the operation of the doctrine 
of merger coalesces with the life estate^, and the survivor 
becomes entitled to an estate in fee simple in possession. So 
again, if lands be given to A till C returns from Rome, then 
to B and his heirs^ this is a contingent remainder ^^ for the 
estate upon which the expectant interest is limited to take 
effect, is determinable on an event which may never happen. 
On the other hand, if the interest were expressed to take 

certainty that the poflsession vr'Hl become Taoant before the estate limited 
in remainder determines, uniyersally distinguishes a vested remainder 
from one that is contingent.' (Feame on Contingent Remainders, p^ az6.) 

^ See Williams on Beal Property, p. 319, and Stat, xo and iz WUL III, 
c. i6b 

^ This seems to have been the earliest form in which contingent re* 
mainders were recognised. See the case from 30 Lib. Ass. below. 

' The practical effect of the common law rules has been greatly modified 
by the Statute 40 and 41 Vict. c. 33 as to contingent remainders created 
after August a, 1877. See below, Chap. YII. 

* As to 'merger' see above, p. 359. 

* See above, p. q6^ 
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effect after the death of ^ or upon C9 return from Rome^ CHAP. V. 
whichever might first happen, the estate would be a vested * * ^^' 
remainder, f or it is certain that A will di^. 

The principles above laid down will suffice to explain the 
rule which prevails in the case of contingent remainders, that 
inasmuch as the freehold can never be in abeyance, 'every 
contingent remainder of an estate of freehold must have a 
particular estate of freehold to support it/ Thus not only 
must every, contingent remainder of a freehold be ready to 
ve%ty that is to become a complete right either of present or of 
future enjoyment (an estate in possession or a vested remainder) 
so soon as the preceding estate comes to an end, but that pre- 
ceding estate must itself, at common law, be an estate of 
freehold. Lands cannot, at common law, be given to A for 
ten years^ remainder to the unborn son of B ^. 

The subjoined passage from Littleton shows that; in his 
time the doctrine of contingent remainders was not firmly 
established. It cannot be said that in the above cases Hhe 
remainder is in him to whom the remainder is entailed, before 
livery of seisin is made to him that has the freehold.' No 
doubt in the case of a gift to jS, remainder to the heirs of Cy 
the person who is the heir presumptive or apparent, that is 
who would be the heir if the ancestor were to die at once, has 
a chance, or possibility, or expectation of the right becoming 
his, but it is not such a right as the law regards as vested, 
that is as completely created — it is wanting in the main 
characteristic of a vested or completely created right, for 
there is no determinate person to take it. 

Contingent remainders may be created in favour of unborn 
persons, provided only that the person who is to take the 
estate comes into existence before the preceding particular 
estate comes to an end. So soon as the desig^ted person is 
bom, the estate vests in him. Thus an estate might be given 
by way of remainder to an unborn person for life or in tail, 
embject only to the rule that no interest could be given to the 

' See Williams on Beal Property, p> 318. 
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CHAP. y. unborn child of an unborn person ^. For instance^ if an estate 
^_^ be given to A for life, remainder to bis unborn son in tail, 
remainder to C in fee, the first remainder is contingent^ that 
is, it does not become a completely vested interest, for the 
reason above given^ till A has a son bom. So soon as this 
happens the interest is no longer contingent, but vested or 
complete^ and the son of A has a vested remainder in tail, an 
interest which is ready to come into possession or enjoyment 
so soon as A^9 life estate determines. On the other hand, C 
has an interest which is vested or complete from the moment 
of its creation. 

Now if, before A has a son born, his life estate determines 
by death, forfeiture or otherwise, or if he acquire the fee by 
taking a conveyance from C of his interest, in which case 
before the birth of a son his life estate would merge or become 
united to or lost in the fee simple, or if before the same event 
he convey his life interest to C7, in all the above cases the 
contingent remainder would, as the law formerly stood, have 
been destroyed, and no after-bom son of A would take any 
interest at all. This liability to be destroyed by the happen* 
ing of any of the above events was the great characteristic of 
contingent remainders, and the ingenuity of conveyancers was 
exercised to prevent so inconvenient a result. A recent 
change in the law has removed the liability to destruction to 
which contingent remainders were subject by reason of the 
forfeiture, surrender, or merger of any preceding estate of 
freehold 2. 

The same act renders contingent remainders alienable inter 
vivos \ Formerly the change or contingency was not con- 
sidered an appropriate subject of alienation inter vivo9^ though 

^ See Feame, Contingent Remainders, p. 50a. This rule, which has 
long been firmly established, has taken the place of, and perhaps may 
be historicaUy traced to, the somewhat unintelligible doctrine laid down 
by Sir E. Coke, that a possibility upon a possibility is never admitted by 
intendment of law. See Williams on Real Property, p. 323. 

* 8 and 9 Vict, c 106. s. 8. 

' Sect. 6. 
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it fell within the rights capable of being disposed of hj will. CHAP. V. 

At the present day, if lands are given to A for life, remainder, * ^^* 

if C^ be living at his decease, to B and his heirs, JB may dispose 
of his contingent interest during the lives of A and C by 
alienation inter vivos, or by will ^, or, upon his decease intes- 
tate, the contingent remainder will descend to his heir ^. 

There is one rule of construction of great technicality, but 
at the same time of much practical importance, which should 
be noticed in connection with the doctrine of remainders. It 
has been seen that in a grant to A and his heirs, or to ^ and 
the heirs of his body, the words ' heirs,' ' heirs of his body,' or 
their equivalents, are words of limitation and not of purchase ^ ; 
they are merely descriptive of the estate taken by A, and do 
not express that any estate is conveyed to A^s heir. The 
same rule applies although the words of the grant may appear 
to convey expressly an estate to the heirs by way of remainder. 
Thus, if a gift be made to A and after his decease to his heirs, 
or to J for life and after his decease to B for life (or to £ and 
the heirs of his body), with an ultimate remainder to the heirs 
of A, the above rule operates to prevent the vesting of any 
estate in the heir directly by the gift ; A ( in the last case) ha s 
two estates, one for life j t } p^ yi ^RioTi^ ^ hft of;Tipr ^n f^P in 
re mainder j if the intermediate estate of ^ be taken away, 
meiger^ takes place, and A becomes tenant in fee in possession. 
This doctrine is known by the name of the ' rule in Shelley's 
case *,' and may be stated as follows : — Whereve r there is a 
limilation to a man which i f it stood alone^wo uld convey to 
him Bf * p articular ' estate of freehol d, fo llowe d by ftJimifcation 
to his heirs or to the heirs of his body (or ^guivalent expres- 
' SbnJs) either immed iately, gy. after the interpositi o n of one or 
more other particular estatega^jhe. apparent gift to the heirs or 

^ Feame, Contingent Remainders, 366, note. 7 Will. IV and i Viot. 
e. a6. s. 3. 

* 3 and 4 Will. IV, 0. 106. s. i. 
' See above, pp. 161, 164 

* See above, p. 959. 

* See Williams on Real Property, p. 303. 
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CHAP. v. heirs of the bo dy is to he con fltr"^^ ^° « li'mtfQfinn nf flip 
* ^ ^^^' es lAte at tEe^cestoFy and not as a gift to his heir ^. 

The conception of a 'remainder' is probably peculiar to 
English law^ and is closely connected with the notions of 
estate and tenure. The tenant of lands has not the fall 
property, but only an estate or interest of greater or less 
extent or duration. An estate in fee simple is considered as 
an aggregate out of which any number of smaller estates may 
be derived or carved ; so long as the fee simple itself is not 
parted with^ it is retained as a present interest or right, 
though the enjoyment or possession of it is postponed. So 
the interests which are parted with are regarded as present 
rights postponed in point of enjoyment. Roman law did not 
admit of the simultaneous existence in difEerent persons of 
separate rights of future and present enjoyment over the same 
subject-matter, except perhaps in the case of dominium, and 
the so-called Jura in re aliena (um^/ructus, empAyteusis, etc.). 
Where these rights existed, the interest of the daminti^ was 
closely analogous to an English reversion. In French law, 
as it stood before the Code Napoleon^ and in the systems 
derived from it (e. g. the law of Lower Canada), it is possible 
to create future interests by way of substitution. A thing 
may be given inter vivos or by will to A, subject to a condition 
that he should on the happening of a specified event, as for 
instance at his own decease, hand it over to B. In this case 
a substitution is created in favour of £, A is regarded as the 
complete proprietor, subject only to the charge of handing 
over the thing to B and to all that is involved in this obli- 
gation, for instance, he may not alienate, charge, or destroy 
the thing which is the subject of the substitution. J9, on 
the other hand, has no present right, he has merely the hope 
or expectation of becoming the proprietor of the thing if he 
survives A. If he die, living A^ nothing passes to his heirs ; 
but if he survives A, he becomes upon A's death full proprietor. 

^ See Littleton, sect. 719, Coke's Commentary, ad loc, and Williams on 
Real Property, 303-310. 
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The doctrine of substitutions formed a large and important CHAP. V. 
chapter in the early French law, but were wholly abolished * ^* 
by the Code Napoleon, Article 896 ^. 

Bbooke's Abbidoment^ Dane and Eemainder, § 2. 

Translation. 

30 LtBEB Assisabum', p. 47. H. was seised of tenements in 
Winchester devisable by will by custom *, where there is also 
a custom that he who is seised by devise cannot make alienation 
by warranty or otherwise which shall be a bar to the remainder- 
man, or reversioner. H. devised to Alice his wife for term of 
life, remainder to Thomas his son for term of life, so that the 
said Thomas should make no gift or alienation so as to bar the 
remainder to the nearer heirs of the blood of the children 
{projnnqutoribus kaeredibus de sanguine piierorum) of the said 
H. after the death of the said Thomas. And H. had also issue 
Maud (who had issue Isabel), and Edmund elder brother of 
Thomas. And then H. the devisor died, and afterwards E. the 
elder son died without issue. Alice the mother entered by the 
devise and died seised, and then Thomas entered and aliened in 
fee with warranty to the tenant in the assize ^ and Maud died. 
And Isabel her daughter, plaintiff in the assize, made claim, and 
took the door of the messuage now in demand into her hands by 
the hasp *. And Thomas afterwards died without issue, and Isabel 
entered upon the alienee, and he ousted her, and she brings the 
assize, and it is said that those who are the heirs of H. shall not 
have the remainder by force of the words projnnquiorihtts haeredi- 

^ See some excellent observations on the English conception of an 
'estate' and its consequences in Markby, Elements of Law, p. 154 ; and 
see Pothier, Traits des Substitutions, artt. 1-6. 

' Brooke's Abridgment is a compilation and arrangement of the cases 
reported in the Year Books and early Reports, and was published in the 
year 1568 ; Reeves, iii. 814. 
f ' A volume of Reports of the reign of Edward III, numbered according 

to the year of the mgn. 

* See above, p. 48. 

' I. e. the defendant. The case turns on whether upon the proper con- 
struction of the devise the remainder in fee vests in Thomas, who would 
then have conveyed it to the defendant, or in IsabeL 

* As to ' continual claim ' and its effect in preserving to the person 
disseised the right of actual entry, see Littleton, lib. iii. c. 7. s. 4 14. 
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CHAP. v. btis de sanguine pusrorum \ for it is not limited to his heirs, but 
§ ^ to the next in blood of his children, so that his children them- 
selves shall not have the land by the remainder, bat the children 
of the children. 

{Wilby.) A man leased to A for term of life, remainder to his 
next of blood, and had issue two sons ; the elder has issne and 
dies, tenant for life dies, the younger brother shall have the land 
and not the issue of the elder brother, for the younger brother is 
nearer of blood to his &ther the devisor than is the son of the 
elder son, for the one is his own son, and the other is only the 
son of his son, and yet the son of his elder son is his heir, but 
not his next of blood. 

{Seaion,) If H. had had many sons and daughters who had 
issue and died, the remainder vests in the heir of each of the 
children of H., since he is proximus etc, de sanguine puerorum, 
which extends to the heirs of all the children of H. ; but if the 
daughter of H. had issue when the tenant for life died, and the 
son of H. had no issue at that time, the issue of the daughter of 
H. shall have the remainder of the whole ; and notwithstanding 
the son of H. should have issue afterward^, that issue should have 
nothing, for it was vested in the other before, and he in whom 
the remainder vests when it falls retains it \ It is otherwise in 
the case of a descent, as where there is a descent to a daughter, 
and afterwards a son is bom, the son ousts the daughter. With 
a remainder it is different. 

{Fincheden,) If land be leased for term of life, remainder to 
the right heirs of J, and N. ', and then J. have issue and die, and 
then tenant for life dies, and the heir of J. enter, and then N- 
die, the heir of N. shall have nothing, because he was not the 
heir when the remainder fell \ 

(Fish.) If there be a brother and sister, and the land be leased 
for term of life, remainder to the right heirs of the brother, and 
he die, and the tenant for life dies, the sister enters, and then 
the wife of the brother is delivered of a son begotten by the 
brother in his lifetime, the son shall not have the land, but the 
sister, who is aunt to him, shall retain it, because the land was 

' And therefore that the defendant, alienee of Thomas, had no title, 
although Thomas was the heir of the heir of H. 

* See above, p. 964. 

' It will be observed that this is a contingent remainder. Kemo mt 
haeres viventU, These words in the case in the text are sofficient to convey 
an estate in fee to the heir of J. 

* See above, p. 364. 
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vested in her before, since where a remainder or any other pur- CHAP. V. 
chase vests in any person it shall continue in such possession ^ § ^* 

And then the assize was awarded. And so observe that by this 
award the daughter of the daughter, plaintiff in the assize, shall 
have the remainder, and not the alienee of T., since the remainder 
never vested in T. as heir of E., who was heir of H. the devisor ; 
for it was said that by those words — ^to the next in blood of his 
children — that the child himself should take nothing, but another 
of the blood of the same child whichever be nearer, aud the plain- 
tiff recovered by the award : quod nota. 

Littlbton's Tsntjbes, lib. iii. c. 13, sect. 720. Item jeo ay 
oye dit, que en temps le Boy Hichard le second, il y foist un 
Justice de le Comen Banke, demurrant en Kent, appelle Rykhill, 
qui avoit issue divers fitz, et son entent fuist, que son eisne fitz 
averoit certeyn terres et tenementes a luy, et a les heires de son 
corps engendres, et pur defaute dissue, le remeyndre a le second 
fitz, etc., et issint a le tierce fitz, etc., et pur ceo quil voille que 
nul de ses fitz alieneroit ou ferroit garrauntie pur barrer ou leder 
les autres queux serront en le remeyndre, etc., il fist faire tiel en- 
denture a tiel effecte, scil. que les terres et tenementes furent 
dones a son eisne fitz sur tiel condicion, que si leisne fitz alienast 
en fee, ou en fee taille, etc., ou si ascun de ses fitz alienast, etc., 
que adonques lour estate cessera et serroit voyde, et que adonques 
mesmes les terres et tenementes immediate remeyndront a le second 
fitz, et a les heires de son corps engendres, etc., sur mesme la con- 
dicion, scil. que si le ii fitz alienast, etc., que adonques son estate 
cessera, et que adonques mesmes les terres et tenementes immediat 
remeyndront al tierce fitz et a les heires des son corps engendres, 
et sic ultra, le remeyndre as autres de ses fitz, et lyver^ de seisin 
fuist fait accordant. 

Sect. f2i. Mais il semble per reason que toutes tielx re- 
meyndres en la fourme avauntdit faitez sount voides et de nul 
value, et ceo pur trois causes. Une cause est, pur ceo que chescun 
remeyndre que commence par un fait, il covient que le remeyndre 
soit en luy a qui le remeyndre est taill^ per force de mesme le 
faits quant' le lyverS de seisin est fait a luy qui avera le frank- 
tenement, car en tiel .case la nessance et le estre de le remeyndre 
est per le lyverS de seisin a celuy qui avera le franktenement, et 

' See above, p. 968, note 9. 

* A later reading generally adopted is ^avant' See Sir E. Coke's 
translation* 
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CHAP. V. iiel remeyndre ne fioiist al second fitz, al temps de lyyer6 de seisin 
§ S. en le cas aYauntdit, etc 

Sect. 722. La seconde cause est, si le primier fitz alienast lee 
tenementes en fee, donques est le franktenement et le fee simple 
en lalien6, et en nul autre, et si le donour avoit ascun reversiony 
par tiel alienacion, la revercion est discontinue ; donques coment 
per ascun reason poet estre, que tiel remainder commencera son 
estre et sa nessance immediate apres tiel alienacion hit a un 
estraunge, qui ad per mesme lalienacion franktenement^ et fee 
simple ? Et auxi si tiel Temeyndre serroit bon, adonques purroit 
il entrer sur lalien^, Ion il navoit ascun manere de droit avant 
lalienacion, que serroit inconvenient. 

Sect. 723. La tierce cause est, quant la condicion est tiel, que 
si leisne fitz alienast, etc., que son estate cessera ou serroit voyde, 
etc., donques apres tiel alienacion, etc. poet le donour entrer per 
force de tiel condicion, etc., comme il semble, et issint le donour 
et ses heires en tiel cas doient pluis tost aver la terre que le 
second fitz, qui navoit ascun droit devant tiel alienacion, etc. ; et 
issint il semble que tielz remeyndres en le cas avauntdit sont 
voydes. 



Sib R Coke's Tbamblation. 

Sect. 720. Also, I bave heard say, that in the time of King 
Hichard the Second there was a justice of the Common Place* 
dwelling in Kent, called Richel, who had issue divers sons, and 
his intent was, that his eldest son should have certain lands and 
tenements to him, and to the heirs of his body begotten ; and for 
default of issue, the remainder to the second son, and so to the 
third son : and because he would that none of his sons should 
alien or make warranty to bar or hurt the others that should be 
in the remainder, he causeth an indenture to be made to this 
effect, viz. that the lands and tenements were given to his eldest 
son upon such condition, that if the eldest son alien in fee, or in 
fee tail, or if any of his sons alien, that then their estate should 
cease and be void, and that then the same lands and tenements 
immediately should remain to his second son and to the heirs of 
his body begotten, et sic ttUra, the remainder to his other sons, 
and livery of seisin was made accordingly. 

^ Or Common Pleas. 
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Sect. f2i. But it seemeth by reason tbat all such remainders CHAP. V. 
in the form aforesaid are void and of no value, and that for three § ^* 
causes. One cause is, for that every remainder which beginneth 
by a deed it behoveth that the remainder be in him to whom the 
remainder is entailed by force of the same deed, before the livery 
of seisin is made to him that shall have the freehold ^ ; for in such 
case the growing and the being of the remainder is by the livery 
of seisin to him that shall have the freehold, and such remainder 
was not to the second son at the time of the livery of seisin in 
the case aforesaid. 

Sect. 722, The second cause is, if the first son alien the tene- 
ments in fee, then is the freehold and the fee simple in the alienee, 
and in none other ; and if the donor had any reversion, by such 
alienation the reversion is discontinued : then how by any reason 
may it be that such remainder shall commence his being and his 
growing immediately after such alienation mad^ to a stranger, 
that hath by the same alienation a freehold and fee simple ? 
And also if such remainder should be good, then might he enter 
upon the alienee, where he had no manner of right before the 
alienation, which should be inconvenient. 

Sect. 723. The third cause is, when the condition is such, 
that if the elder son alien, that his estate shall cease or be 
void, then after such alienation may the donor enter by force of 
such condition, as it seemeth ' ; and so the donor or his heirs in 
such case ought sooner to have the land than the second son, that 
had not any right before such alienation ; and so it seemeth that 
such remainders in the case aforesaid are void. 

§ 4. Joint Tenants^ Tenants in Common^ Coparceners. 

Another class of rights which attained greater precision 
during the interval under consideration, and assumed the char- 
acteristics which they have possessed ever since, are those 
which are enjoyed by two or more persons who are simul- 

^ This however is contrary to the authority of the case given above. 
According to this doctrine, no contingent remainder, such as is created 
by a grant to A for life, remainder to the heir of B, could be valid. 

' It is an inflexible role of common law that the benefit of a condition 
can only be reserved in favour of a donor or his heirs. A cannot, in a 
lease to B, impose a condition that on non-payment of rent C may enter. 
See above, p. 969. 

T 
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CHAP. V. taneously entitled to rights of property over the same piece 
* *• of land. Prom the earliest times it must have heen common 
for two or more persons to have undivided interests of some 
kind in land *. By the time of Littleton three kinds of un- 
divided ownership had come to be distinguished as having 
different attributes. The persons entitled are called joint 
tenants, tenants in common, coparceners. The main character- 
istics of this class of rights will suflBciently appear from the 
subjoined extracts. The point of resemblance between the 
three kinds is that the co-owners have no separate estate or 
interest in any distinct portion of the land over which they 
have simultaneously rights of property, they are each in- 
terested, according to the extent of their share, in every part 
of the whole land and its proceeds. 

Littlbton's TENI7BES^ lib. iii. c. 3. s. ^77. Joint tenants are 
as if a man be seised of certain lands or tenements, and infeoffeth ' 
two, three, four, or more, to have and to hold to them for term of 
their lives, or for term of another's life, by force of which feoff- 
ment or lease they are seised ; these are joint tenants. 

Sect. 280. And it is to be understood, that the nature of joint 
tenancy is, that he which surviveth shall have only the entire 
tenancy accordiug to such estate as he hath, if the jointure be 

^ In Bracton the general term * participee ' is applied to such persons 
under whatever title they hold (fol. 428 ; Reeves, L p. 447). It was said 
of such a tenant ^ tottun tenet et nihil tenet, scilicet totum in communi et 
nihil separatim per se.' In the Statute 34 Edward I, stat. i, certain pro- 
visions are made ' de conjunctim feoffiitis,' providing for the case where 
a tenant in an assize of novel disseisin pleaded that another was seised 
jointly with him. 

' The extracts from Littleton's text given above are sufficient as 
specimens of the language in which he wrote. The foUowing extracts are 
from the translation adopted by Sir £. Coke. 

' Joint tenants differ from parceners or coparceners in the mode in 
which their interest is created. Joint tenancy must commence in conse- 
quence of alienation inter vivos or by wiU, an estate in coparcenary arises 
by devolution ab intettato to daughters, sisters, etc., or sons in gavelkind 
tenure. All the joint tenants must owe their estate to the same title, 
that is, the feoffment or other instrument of alienation must operate to 
convey a co-extensive interest, at the same time, to all the joint tenants. 
See Blackstone, ii x8o. 
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continned. As if three joint tenants be in fee simple, and the one CHAP. Y. 

hath issue and dieth, yet they which survive shall have the whole § ^* 

tenements, and the issue shall have nothing ^. And if the second 

joint tenant hath issue and die, yet the third which surviveth shall 

have the whole tenements to him and to his heirs for ever. But 

otherwise it is of parceners ; for if three parceners be, and before 

any partition made the one hath issue and dieth, that which to 

him belongeth shall descend to his issue. And if such parcener 

die without issue, that which belong^ to her shall descend to her 

GQ-heirs, so as they shall have this by descent, and not by survivor 

as joint tenants shall have. 

Sect. 281. And as the survivor holds place between joint 
tenants, in the same manner it holdeth place between them 
which have joint estate or possession with another of a chattel 
real or personal. As if a lease of lands or tenements be made 
to many for term of years, he which survives of the lessees shall 
have the tenements to him only during the term by force of the 
same lease. And if a horse or any other chattel personal be given 
to many, he which surviveth shall have the horse only K 

Sect 282. In the same manner it is of debts and duties, for if 
an obligation be made to many for one debt, he which surviveth 
shall have the whole debt or duty. And so is it of other covenants 
and contracts. 

Sect. 283. Also there may also be some joint tenants which may 
have a joint estate, and be joint tenants for term of their lives, 
and yet have several inheritances. As if lands be given to two 
men and to the heirs of their two bodies begotten, in this case 
the donees have a joint estate for term of their two lives, and 
yet they have several inheritances : for if one of the donees hath 
issue and die, the other which surviveth shall have the whole 
by the survivor for term of his life, and if he which surviveth 
hath also issue and die, then the issue of the one shall have the 
one moiety and the issue of the other shall have the other moiety 
of the land, and they shall hold the land between them in 
common, and they are not joint tenants, but are tenants in 
common. • • • 

^ This is the essential characteristic of joint tenancy, distinguishing it 
both firom coparcenary and from tenancy in common. 

* There is and has always been an exception in the case of property 
jointly owned for purposes of trade : the maxim being, 'Jus accrescendi 
inter mereatores locum non habet.' 

T 2 
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CHAP.Y. Sect. 287. Also if there be two joint tenants of land in fee 
§ 4. simple within a borough where lands and tenements are devisable 
"^"^ by testament ^ and if the one of the said two joint tenants deyiseth 
that which to him belongeth by his testament, and dieth, this 
deyise is yoid^ And the cause is, for that no devise can take 
efiPect till after the death of the devisor, and by his death all 
the land presently cometh by the law to his companion which 
fiurviveth, by the survivor, the which he doth not claim, nor hath 
anything in the land by the 'devisor, but in his own right by the 
survivor according to the course of law, and for this cause such 
devise is void. But otherwise it is of parceners seised of tene- 
ments devisable in like case of devise. 

Sect. 288. Also it is commonly said that every joint tenant 
is seised of the land which he holdeth jointly per my et per toui ; 
and this is as much as to say as he is seised by every parcel and by 
the whole, and this is true, for in every parcel and by every parcel 
and by all the lands and tenements he is jointly seised with his 
companion ', 

Sect. 290. Also, joint tenants (if they will) may make parti- 
tion ^ between them, and the partition is good enough, but they 
shall not be compelled to do this by law, but if they will make 
partition of their own will and agreement^ the partition shall stand 
in force. 

Sect. 291. Also if a joint estate be made of land to a husband 
and wife and to a third person, in this case the husband and wife 
have in law in their right but a moiety, and the third person shall 

^ See aboT6, pp. 45, 68. 

' A joint tenant, though he can make an effectual alienation tnCsr etooo^ 
cannot do so by will. For the effect of alienation by a joint tenant during 
his life see sect, a^a, below. 

' And yet, as Sir Edward Coke points out in his commentary on this 
passage, one of two joint tenants cannot dispose by feoffinent, or other* 
wise, of more than a moiety of the lands ; nor is the estate of a joint tenant 
affected by the escheat or forfeiture of the interest of his co-tenant. 

* By a deed of partition. In this point joint tenants differ firom 
coparceners, who were compellable to make partition by a proceeding 
called a writ of partition (Littleton, sect. 347). By ^he atatatea 
31 Henry VIII, c. i ; 3a Henry YlII, c 3a this proceeding was made 
available for joint tenants. In later times the old writ of partition was 
in practice superseded by the jurisdiction of the Court of Chancery en* 
forcing partition amongst joint tenants, upon a bill for the purpose being 
filed by one of them, and the old writ was finally abolished by Statute 3 
and 4 Will, IV, c. a?, s. 36. 
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have as mnch as the husband and wife, viz. the other moiety. CHAP. V. 
And the cause is for that the husband and wife are but one person $ 4* 
in law, ... 

Chap. iv. sect. 292. Tenants in common are they which have 
lands or tenements in fee simple, fee tail, or for term of life, and, 
they have such lands or tenements by several titles, and not by 
a joint title, and none of them know of this his several, but they 
ought by the law to occupy these lands or tenements in common, 
and pro indiviso to take the profits in common ^. And because 
they come to such lands or tenements by several titles and not 
by one joint title, and their occupation and possession shall be 
by law between them in common, they are called tenants in 
common. As if a man infeofiP two joint tenants in fee, and the one 
of them alien that which to him belongeth to another in fee, now 
the alienee and the other joint tenant are tenants in common, 
because they are in such tenements by several titles, for the 
alienee cometh to the moiety by the feoffment of one of the joint 
tenants, and the other joint tenant hath the other moiety by 
force of the first feoffment made to him and to his companion. 
And so they are in by several titles, that is to say by several 
feoffments. 

Sect. 296. But if lands be given to two men, and to the heii*s 
of their two bodies begotten, the donees have a joint estate for 
term of their lives; and if each of them hath issue and die, their 
issue shall hold in common. But if lands be given to two abbots, 
as to the abbot of Westminster and to the abbot of St. Albans, 
to have and to hold to them and to their successors, in this case 
they have presently at the beginning an estate in common and not 
a joint estate. And the reason is, for that every abbot or other 
sovereign of a house of religion, before that he was made abbot or 
sovereign, was but as a dead person in law, and when he is made 
abbot he is as a man personable in law, only to purchase and have 
lands or tenements or other things to the ^use of his house, and not 
to his own proper use as another secular man may, and therefore 
at the beginning of their purchase they are tenants in common ; 
and if one of them die, the abbot which surviveth shall not have 
the whole by survivor, but the successor of the abbot which 

^ Thus if lands are given te two to hold as tenants in common and one 
dies, his heir holds in common with the other. So one tenant in common 
may have a different estate from another — one may have the estate for 
years, another in fee, another for life, etc. The only essential character* 
istic is that the land itself should not he divided. 
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CHAP. V. is dead shall hold the moiety in commoii with the abbot that 
$ *• sarviveth. 

Sect. 298. Also if lands be given to two to have and to hold, 
scil. the one moiety to the one and to his heirs, and the other 
moiety to the other and to his heirs, they are tenants in common \ 

Sect. 399. Also if a man seised of certain lands infeoff another 
of the moiety of the same land without any speech of assignment 
or limitation of the same moiety in severalty at the time of the 
feofiinent, then the feoffee and feoffor shall hold their parts of the 
land in common. 

Lib. iii. c. i. sect. 241. Parceners are of two sorts, to wit, 
parceners according to the coarse of the common law, and parce- 
ners according to the custom. Parceners after the course of the 
common law are where a man or woman seised of certain lands 
or tenements in fee simple or in tail hath no issue but daughters 
and dieth, and the tenements descend to the issues, and the 
daughters enter into the lands or tenements so descended to 
them, then they are called parceners, and be but one heir to 
their ancestor. And they are called parceners because by the 
writ which is called breve de participatione facienda the law will 
constrain them that partition shall be made among them*. And 
if there be two daughters to whom the land descendeth, then 
they be called two parceners, and if there be three daughters they 
be called three parceners, and four daughters four parceners, and 
so forth. 

Sect. 254. And note that none are called parceners by the 
common law but females or the heirs of females which come to 

^ Whether any particular gift creates a joint tenancy or a tenancy in 
common is a question of construction. The general rule at common law 
was in &Tour of a joint tenancy, as is seen from the first instance in sect. 
996. It might have been expected that that gift would have simply 
created a tenancy in common in fee simple. In order to create a tenancy 
in common it is necessary that there should be words which either 
expressly or by necessary implication mean that the inheritances are to 
be several ; as in the text, ' to the heirs of their two bodies begotten.' A 
gift however in these terms to a man and a woman capable of marrying 
each other would create a joint tenancy. In the later period of the law 
the rule has been different, and the inclination of the Court of Chancery 
was to construe limitations as much as possible in favour of tenancy in 
common. 

' See above, p. 374, n. 3. 
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lands or tenements by descent ; for if sisters parchase lands or CHAP. V. 
tenements, of this thej are called joint tenants and not parceners, i ^ (i)* 

Sect. 265. Parceners by the cnstom are where a man seised in 
fee simple or in fee tail of lands or tenements which are of the 
tenure called gavelkind within the county of Kent hath issue 
divers sons and die, such lands or tenements shall descend to all 
the sons by the custom, and they shall equally iuherit and make 
partition by the custom, as females shall do, and a writ of partition 
lieth in this case as between females. But it behoveth in the 
declaration to make mention of the custom^. Also such custom 
is in other places of England, and also such custom is in North 
Wales. 

§ 5. Creditors Rights, 

No branch of the law is of greater practical importance 
than that which relates to the rights which creditors gra- 
dually acquired of having recourse to the land of their debtors 
for the payment of their debts. In the first place^ the 
creditor might acquire rights over the debtor's land in con- 
sequence of a judicial proceeding either in the ordinary courts 
of common law, or under the extraordinary jurisdictions 
created by the Statute of Merchants, 13 Edward I, stat. 3, 
and the Statutum de Stapulis, 27 Edward III, stat. 2. c. 9. 
Secondly, a debtor might, without the intervention of any 
judicial proceedings, give the creditor the security of his land 
for a debt. 

(i) Remedies by Legal Process. 

After obtaining a judgment in his favour in an action at 
common law, the creditor was enabled by one of the provisions 
of the Statute of Westminster II (13 Edward I, c. 18) to 
choose whether to have execution upon the goods of the 
debtor by the writ which is still called the writ oi fieri facias 
or to have a writ commanding the sheriff to ' deliver to him 
[all the chattels of the debtor saving only his oxen and beasts 
of his plough, and ^] the one half of his land, until the debt 

* That ifl, in pleading it must be stated that the land is of the custom 
of gavelkind. 
' The remedy by elegit against the goods of the debtor after having 
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OHAP.V. be levied upon a reasonable price or extent.* This power of 

^ ^ ^*)* the creditor to seize and sell half the debtor's land is now ^ 

extended to the whole. The writ by which this is effected 

has ever since the Statute of Westminster II been called the 

writ of eleffit. 

The Statutes Merchant and Staple ^ were designed to give 
creditors who were merchants a speedier and more effectual 
mode of proceeding to recover debts than was afforded by the 
common law. The merchant creditor was empowered to 
summon his debtor before the ' Mayor of London or before 
some chief warden of a city or of another good town where 
the king shall appoint^/ and obtain from him an acknow- 
ledgment or recognizance of the debt and of the day at which 
it would become due. This acknowledgment was then formally 
drawn up^ and if the debt was not paid it might be enforced 
against the person and property of the debtor. As to the 
debtor's lands^ ' the merchant shall have such seisin of the 
]ands and tenements delivered unto him or his assigns that 
he may maintain a writ of novel disseisin if he be put out^ 
and of redisseisin also as of freehold, to hold to him and his 
assigns until the debt be paid ^.' 

It should be observed that these remedies by elegit and 
statute merchant bound the lands from the date of the judg- 
ment in the former case, and of the recognizance in the latter. 
The creditor might pursue his remedy against the lands 

long been disused was reviTed in 1880 in consequence of the discoTery 
that it afforded a more ample protection to the creditor in the ease of 
the bankruptcy of the debtor. By the Bankruptcy Act of 1883 the writ 
of elegit is no longer to affect goods ; and the words of the Statute of 
Westminster II quoted in the text ' aU ' to ' and ' are repealed (46 and 47 
Vict, c 5a. s. 169). 

^ T and a Vict. c. no. s. 11. 

' The Statute of Acton Bumell, de Mercatoribus, 11 Edward I, followed 
by 13 Edward I, stat. 3, and the Statutum de Stapulis, 97 Edward III, 
stat. 9. 

' 13 Edward I, stat. 3. The jurisdiction given by 97 Edward HI, 
stat. 9, is to be exercised by the Mayor and Constables of the Staple. See 
for the places where the Staple is to be kept, ib. 0. z. 

* 13 Edward I. 
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although they had come to the hands of the heir of the CHAP. V. 

debtor, or of a purchaser. Thus by the above provision a * ^^* 

new kind of interest in lands was in effect created, and ac- 
cordingly we read of tenancy by statute merchant, statute 
staple, and elegit^. 

The interest of such a tenant devolved at his decease not 
upon his heir but upon his executors or administrators, and 
so fsiX partook of the nature of personalty. On the other 
hand, the estate had the characteristic of freehold that it had 
no fixed period of termination, and that the appropriate 
remedy in case of ouster was the assize of novel disseisin^. 

Besides the remedies available to the creditor against the 
debtor himself, the creditor might also in some cases take 
proceedings against the heir to whom the debtor's lands had 
descended. It appears that in early times the heir was bound 
to satisfy the debts of his ancestor out of the lands which 
descended to him, so far as the personalty was not sufficient 
for the purpose ^ By the time of Edward I the liability of 
the heir for the debts of his ancestor seems to have been 
confined, except as regards debts due to the Crown, to those 
secured by deed (called specialty debts) in which the heir was 
expressly named ^. For such debts an action at law has 
always been maintainable by the creditor against the heir. 
The liability of the heir in this respect was by a later statute 
extended to the devisee of the debtor ^. But it was not till 
1807 that any mode was provided by which creditors could 

^ See Coke upon Littleton, 389 b. 

' See above, Chap. II. % 9. 

' GlanTille, lib. yii. o. 8 : 'Si vero non sofflciunt res defuncti ad debita 
penolvenda, tunc quidem haeree ipse defectum ipsum de anio tenetur 
adimplere ; ita dioo si habuerit aetatem haeres ipse.' See also Bracton, 
61 b. 

* See Britton, 64 b : ' For we will that none be bound to pay the debt 
of his ancestor, whose heir he is, to any other but to us, unless he be 
thereto especiaUy bound by the deed of his ancestor.' 

* 3 and 4 William and Mary, c 14. s. a, repealed by iz Geo. IV and 
z WilL IV, c. 47, which gives a more extended remedy against the deyisee. 
As to a devise, see Chap. YIII. 
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CHAP. Y. realise out of the lands of the debtor in the hands of the heir 
^^^' ^^ devisee their debts which were not secured by deed binding 
the heir or devisee. By 47 Geo. III^ c. 74, the fee simple 
estates of deceased traders were rendered liable to the pay- 
ment of all debts^ ' as well debts due on simple contract as on 
specialty;' and in 1833 (3 and 4 Will. IV, c. 104) the same 
rule was applied to the estates of all deceased persons, 
reserving however a priority to specialty creditor. This 
priority was abolished by 32 and 33 Vict. c. 46. The mode 
in which effect is given to the provisions of these statutes 
is by having the real estate of the deceased adminUtered 
by the Chancery Division of the High Court in a suit 
instituted by a creditor, and the proceeds applied to the 
payment, first of debts, and then of legacies ^ 

(2) Mortgages. 

The second class of creditors' rights above noticed exist 
when, without the intervention of any legal process, the 
debtor has voluntarily given his land as security for the 
debt. 

This practice is very ancient. Pledges of land are often 
mentioned in Domesday. In the time of Glanvill pledges of 
land were of two kinds, vivum vadium and martuum vadium. 
Where a vivum vadium was created, the land was conveyed to 
the creditor to be held by him for a certain time, during 
which the rent and profits went towards the dischaige of 
the debt. In a martuum vadium there was no such arrange- 
ment as to the profits. The latter class of security was looked 
on as a species of usury, and, though not absolutely pro- 
hibited, rendered the creditor liable to the penalties of usury. 
It appears however that upon payment of the debt the 
debtor might recover the land just as in the case of a pledge 
of a personal chattel ^. In the time of Littleton a mortgage 

^ See Williams on Real Property, pp. lo^ityj, 

* ' Quandoqne res immobiles (ponuntur in yadium) ut terrae efc tenementa 
et redditus. . . • Item quandoque invadiatur res aliqua in mortuo vadio 
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had become a species of estate upon condition. The land CHAP. v. 
was conveyed, usually by feo£Ement, by the debtor to the ^_^' 
creditor, subject to the condition that on repayment of the 
loan by a certain day the feoffor (the debtor) might re-enter. 
On the failure of the feoffor to perform the condition, the 
law refused to regard the fact that the real nature and intent 
of the transaction was that the land should be held by the 
feoffee merely as a security for a debt, and insisted on the 
enforcing of the rules relating to estates upon condition in all 
their strictness, holding that the estate was thereupon vested 
absolutely in the feoffee. 

In later times, when the jurisdiction of the Chancellor was 
firmly established, the rights and duties of mortgagor and 
mortgagee recognised by Equity became wholly different 
from those recognised by Law ^. In form the transaction is 
still at the present day a conveyance of the lands, subject 

qnandoquo non. Mortaum Yadium dicitur illud ci:gas fnictus vel redditus 
interim peroepti in nxdlo se aoqiiietant. . . . Gum vero res immobUis 
ponitur in vadium ita quod inde facta fuerit seisina ipsi creditor!, et ad 
teiminum, aut ita oonvenit inter creditorem et debitorem quod exitus et 
redditua interim se acquietent, aut sic quod in nuUo se acquietent. 
Prima oonventio justa est et tenet. Secunda injusta est et inhonesta, 
quae dicitur mortuum vadium, sed per curiam domini regis non pro- 
hibetur fieri, et tamen reputat eam pro specie usurae. Undo si quis in 
tali vadio deceeserit, et post mortem ejus hoc fuerit probatnm, de rebus 
ejus non alitor disponetur quam de rebus usurariL . . • Notandum tamen 
quod ex quo aliquis solvent id quod debuit, vel solvere se obtulit compe- 
tenter, si creditor ulterius vadium penes se maliciose detinuerit, debitor 
ipse se inde curiae conquerens tale breve habebit : Bex vicecomiti salutem. 
Praecipe N. quod juste et sine dilatione reddat B. totam terram vel 
terram illam in ilia villa quam ei invadiavit pro centum marcis ad 
terminum qui praeteriit ut dicit, et denarioe sues idem recipiat, vel 
quam inde aoquietavit ut dicit, et nisi fecerit summone eum per bonos,' 
etc Glanvill, lib. x. cc. 6, 8, 9 ; and in xiii. a6, an account is given of 
the ' recognition ' to ascertain whether land in dispute was held ' ut de 
feodo, an ut de vadio.' 

^ * Equity' means the law administered by the Gourt of Ghancery 
before Nov. i, 1875, in so far as such law differed from the law adminis- 
tered in the Gourts of Gommon Law. VHien on that date aU the Gourts 
were amalgamated, the distinction between Equity and Law in the 
former sense of the teims came to an end, and the rules of Equity when- 
ever they come into conflict with rules of Law are paramount and are 
administered alike by all Gourts. 
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CHAP. V. to a condition for re-entry, or more commonly to an agree- 

^ ^^' ment for reconveyance by the mortgagee to the mortgagor, 

on payment of the debt on a certain day, and to a proviso 
that, until default in payment of the debt, the mortgagor 
is to remain in possession^. So far as the legal estate, or 
interest at common law, is concerned, the ordinary rules 
governing conveyances of land apply; no notice is taken 
of the object of the transaction; the mortgagor, who re- 
mains in possession, is considered to have an interest in 
the nature of a term until default made in the payment of 
the debt; after default, the whole legal property in the 
land passes irrevocably to the mortgagee, with all its in- 
cidents. For instance, a mortgagor, after default in pay- 
ment of the mortgage debt, cannot, except under the special 
powers created by the Conveyancing and Law of Property 
Act 1881 ', make a valid lease of the lands without the con- 
currence of the mortgagee. In Equity, however, the real 
nature of the transaction is regarded, and even after default 
is made, notwithstanding the terms of the instrument creating 
the mortgage, the mortgagee will be made to reconvey the 
land to the mortgagor on payment of debt, interest, and 
costs. The right which remains in the mortgagor is called 
his equity of redemption (right to redeem), and is in fact the 
ownership of the land subject to the mortgage debt^ 

Littletok's Tekukes, lib. iii. c. 5. sect. 332. {Of Estates upon 
Condition.) Item, if a feoffment be made upon such condition that 
if the feoffor pay to the feoffee at a certain day forty pounds of 
money, that then the feoffor may re-enter ; in this case the feoffee 
is called tenant in mortgage, which is as much to say in French as 

• 

mart gage, and in Latin mortuum vadvum* And it seemeth that 
the cause why it is called mortgage is, for that it is doubtful 

^ The Conveyancing and Law of Property Act, x88i, provides a 
statutory form of mortgage in which these conditions are included by 
implication (44 and 45 Yict. c 41. s. a6, and Third Schedule). 

' By this Act, 44 and 45 Vict. o. 41 s. z8 a mortgagor may now without 
the concurrence of the mortgagee make valid agricultural and mining 
leases subject to the conditions therein specified. 

' See further as to mortgages, Williams on Real Property, part iv. chap. ii. 
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whether the feoffor will pay at the day limited such sum or not : CHAP. V. 
and if he doth not pay, then the land which is put in pledge upon § 5 (a). 

condition for the payment of the money is taken from him for ever, 

and so dead to him upon condition. And if he doth pay the 
money, then the pledge is dead as to the tenant. 

Sect. 333. Also as a man may make a feoffinent in fee in mort- 
gage, so a man may make a gift in tail in mortgage, and a lease 
for term of life, or for term of years in mortgage. And all such 
tenants are called tenants in mortgage according to th^ estates 
which they have in the land. 

Sect. 337. Also if a feoffinent be made upon condition that if 
the feoffor pay a certain sum of money to the feoffee, then it shall 
be lawful to the feoffor and his heirs to enter ; in this case if the 
feoffor die before the payment made, and the heir will tender to 
the feoffee the money, such tender is void, because the time within 
which this ought to be done is past. For when the condition is, 
that if the feoffor pay the money to the feoffee, this is as much to 
say as if the feoffor during his life pay the money to the feoffee ; 
and when the feoffor dieth then the time of the tender is past. 
But otherwise it is where a day of payment is limited, and the 
feoffor die before the day, then may the heir tender the money as 
is aforesaid, for that the time of the tender was not past by the 
death of the feoffor. Also it seemeth that in such case, where th^ 
feoffor dieth before the day of payment, if the executors of the 
feoffor tender the money to the feoffee at the day of payment, this 
tender is good enough ; and if the feoffee refuse it, the heirs of the 
feoffor may enter. And the reason is for that the executors repre- 
sent the person of their testator. 

Sect. 339. Also if the feoffee in mortgage before the day of 
payment which should be made to him makes his executors and 
die, and his heir entereth into the land as he ought, it seemeth in 
this case that the feoffor ought to pay the money at the day 
appointed to the executors, and not to the heir of the feoffee, 
because the money at the beginning trenched to the feoffee in 
manner as a duty, and it shall be intended that the estate was 
made by reason of the lending of the money by the feoffee, or for 
some other duty ; and therefore the payment shall not be made to 
the heir as it seemeth, but the words of the condition may be such 
as the payment shall be made to the heir. As if the condition 
were that if the feoffor pay to the feoffee or to his heirs such a sum 
at such a day, there after the death of the feoffee if he dieth before 
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CHAP. v. the day limited, the payment ought to be made to the heir at the 
§ 5 (a), (lay appointed \ 

§ 6, Copyiold Tenure. 

It has been already seen that, at the time of Domesday, 
besides the liberi homines there was commonly a large class 
of persons of an inferior status, residing within the limits of 
the manor and bound as a general rule to render services 
upon the domain lands of the lord^ The various names 
which prevailed at the time of Domesday and earlier cease 
to be recognised, and we hear only of villani^ villeins. These 
were either villeins regardant^ that is, attached to the land, 
in which case the right to the services of the villein passed 
with every alienation of the land; or villeins in grou^ at* 
tached to the person of the lord, the right to their services 
being saleable by deed. It is with the former class that the 
history of the law of land is mainly concerned. 

Where a villein was attached to the land, it followed as 
a matter of course that he had a permanent habitation, and 
the means of supporting himself and his &mily by the 
occupation of a plot of ground. This must have been the 
practice long before the Conquest, and was continued when 
the customary law of land was modified by the changes 
wrought by the Norman rule. When the judicial institutions 
of the country took the form in which they appear in the 
reign of Henry II, there was tlo forum in which the villein 
could assert his right to his land, at all events as against 
the lord. The courts baron of the manors were only for the 
freeholders of the manor, and the Curia Regis was in one 
point of view but the supreme court baron of the nation, 
and only took cognizance of freehold rights. The villein 
had no locus standi in either. At the same time, as has 

^ Littleton proceeds (sects. 340-343) to consider where the debt is to be 
paid or tendered. He recommends the feoffor to fix some definite place in 
the instmment creating the mortgage, otherwise the feoffor wiU be bofond 
to seek the feoffee if he be anywhere within the realm of England. 

' See above, Chap. I. pp. 50-53 and Chap. III. % 13. 
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been pointed out in the third chapter, it became the practice chap. v. 
to regard not so much the status of the villein^ as the ^ ^' 
nature of his interest in land arising from the character of 
the services rendered to the lord, and thus freemen came 
to hold land 4n yillenage/ and were little or no better ofE 
as to legal rights than the bom villeins. The only legal 
protection, which either the villein or the freeman holding 
in villenage seems to have had against the lord in Bracton's 
time, was where the lord entered into a covenant with the 
tenant in villenage ^ 

The lawyers described the position of the tenant in villen- 
age by the expression that he held his land at the will of 
the lord '. But, as a matter of fact, the customs and practices 
which prevailed in the various manors tended to protect 
and perpetuate the interests of this class of tenants. Custom 
fixed the rights of the lord, the amount of service to be 
rendered to him, the heriots upon the death of the tenant, 
the fine on the admittance of a new tenant, the mode of 
succession and devolution of the lands to the tenant's eldest 
or youngest son or to all the sons alike, and so forth. 
These customs, though the institutions of the country afforded 
no means of enforcing them as against the lord ^ by judicial 
action, were deeply rooted in the habits of the people, and 
in all probability the lord who ventured to set them aside 
and deprive the villein of his customary rights must have 
been exceptionally grasping and decant of public opinion. 
Thus it is that throughout the period extending from Bracton 
to Edward IV we hear this class of tenants spoken of as if 
they had a recognised and legally protected interest in lands. 
Sir E. Coke* points out that *in H. V. ii they be called 

^ See above, Chap. III. $ 13. 

' ' For it is no more to say, '^ I hold the tenements in villenage of the 
Dean ** etc, than to say, '^ I hold the tenements at the will of the Dean " 
etc. ; ' i.e. both are modes of describing the nature of the holding, not the 
status of the holder. Year Book, ao Edw. I, p. 40. 

* It appears that as against a wrong-doer other than the lord the villein 
might sue by petition in the manor court. See Littleton, sect. 76, below. 

* Coke upon Littleton, 58 a. 
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CHAP. V. copiholders, in 14 H. IV. 34 tenant jaer le verge, and in 
S ^' 42 E. III. 25 ^ tenant per role eolonque le volunt le seigniory 
and in statute of 4 E. I^ called Extenta Manerii, they are 
called custumarii tenentea ^J 

It appears that the tenants in villenage were present at 
the manorial courts, not on a level with the freeholders or 
free suitors to the court, — who were the pares curiae^ the 
judges of the court, by whose equal voice all matters were 
decided, — but in an inferior position. The customary heir 
would appear at the court and humbly request admittance 
to the land of his deceased father on payment of the cus- 
tomary dues; the tenant who had sold his holding in 
villenage would appear and surrender his land to the lord 
or his steward, and the purchaser would request admittance. 
These and similar transactions are recorded on the ix>lls of 
the court. The rolls of the court therefore contain the 
evidence of the customs of the manor^ the authorised copy 
of the entry on the rolls of the court delivered to the tenant 
is his muniment of title, and gives him his name of ^ copy- 
holder.' 

Thus in dealing with this class of tenants the court baron 
assumed a new form, which comes to be distinguished from 
the original court baron, and to be called the Customary 
Court Baron or Customary Court. The freeholders are not, 
generally speaking, suitors at the Customary Courts except 
perhaps when questions arisis upon the customs of the manors 
affecting their interests^. The functions of the court are 

^ ' A Prior brings a suit of trespass against one J. for breaking his close 
and carrying away his goods, to wit, corn, and the defendant pleaded 
that the land was his frank-tenement, and they wera at issue ; and it was 
found by verdict that the said J. held the land of the Prior by copy of 
court roll at the will of the Prio^ ; for that it was viUein-land (niefe- 
terre) ; and for that J. would not perform the services for the land, the 
Prior seized it,' etc 

' See above, Chap. IV. § i. 

' See Bacon's Abridgment, Court Baron. See, on the question of the 
historical reality of the distinction between the Court Baron and iha 
Customary Court, liaitland's Introduction to Vol. II of the Seldea 
Society's Publications, p. Ixiv. 
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administrative rather than judicial. The copyholders or CHAP. V. 
' homage ' are not pares curiae. Their principal function is ^ ®- 
to make presentments upon matters concerning their inter- 
ests and the customs of the manor. Their powers vary ac- 
cording to the customs of different manors. In some there 
is a custom for the lord to enclose^ or to grant portions of 
the waste to hold as copyhold, with the assent of the homage, 
which is usually expressed by a sworn jury of copyholders. 
The lord, or more commonly the steward, presides over the 
court ; it is his duty to receive and record the presentments of 
the homage. 

Gradually the interest of the copyholder came to be re- 
cognised by the regular tribunals. The great step seems to 
have been the recognition of the right of the tenant in 
villenage to maintain an action of trespass against his lord ^. 
Thus incidentally and gradually the coiu*ts of conunon law 
came to recognise and enforce the customs which had grown 
up in different manors ; for example, the custom of allowing 
the eldest son to succeed his &ither in his holding, or of 
admitting as tenant the person to whom the previous holder 
had sold his rights. As the character of the rights depended 
upon the customs proved to prevail in the different manors, 
the rights of copyholders varied accordingly. We find vari- 
ous customs as to the rules of descent, duration of interest, 
modes of alienation, extent of power of user and otherwise, 
prevailing in different manors, the customs of each manor 
constituting the law prevailing therein. Except where al- 
tered by special custom, copyholds, as to duration of interest, 
time of enjoyment, mode of descent, joint tenancy and tenancy 
in common, in general resemble freehold interests. 

Copyhold tenure presents in the main the same character- 

^ It was held in a ease reported in the Year Book, 7 Edward IV, p. 19, 
that this was the appropriate remedy, and not a writ of suhpoena, i.e. an 
application to the jurisdiction of the chancellor. It would appear from 
this case and the passage in Littleton (sect 77, see below), that at this 
time Tarious attempts were made to secure legal protection for the interest 
of the copyholder. 

U 
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CHAP. y. istics at the present day. Land held by copyhold tenure is 
^ ^' always parcel of, and included in^ a manor. The lord of the 
manor has the freehold, the copyholder holds 'at the will 
of the lord according to the custom of the manor.' The 
evidence of the nature and extent of his rights is to be 
looked for, primarily, in the court rolls of the manor. To 
these reference is made for ascertaining the various dues 
(fines, heriots, quit rents \ and the like) which the copy- 
holder must render to the lord. Here also is found the 
evidence of the mode of descent, mode of alienation, rights 
of the surviving husband or widow of the tenant ^ righta of 
the copyholder to common on the wastes of the manor ^ and 
• so forth. For the lord being the freeholder, his rights of 
ownership remain untouched, except so far as they are 
limited by the copyholder's rights which have supervened. 
But inasmuch as the most important of the rights of owner- 
ship, the right of exclusion, is vested in the copyholder, 
a curious conflict sometimes arises. In some manors the 
copyholder may not cut timber or open mines, for these are 
rights belonging to the lord ; but the lord cannot come upon 
the land to exercise them ^. 



^ ' QuieH redUua because thereby the tenant goes quit and free of all 
other Bervices.' Blackstone, ii. 4a. 

' The right of the widow of the copyhold tenant is caXLedfreebench, It 
resembles in most points dower of freeholds, except that usually it only 
attaches to the copyholds which the husband has at the time of his 
decease. V^Tilliams on Real F^perty, p. 450. 

' The rights of common enjoyed by the copyholders are similar to those 
annexed to freehold tenements, and differ only in the title on which they 
rest. Wliile the freeholder can only claim common appurtenant to his 
freehold by virtue of a grant or by prescription, the copyholder's right 
rests on the custom of the manor. In order to establish such customary 
right of common, the copyholder must adduoe evidence of the general 
practice prevailing in the manor, and is not limited to prove that the 
right has been attached by grant or prescription to his own particular 
tenement 

* There is a species of tenure prevailing, especiaUy in the north of 
Cngland, called customary freehold. It has been much discussed whether 
a customary tenant, who is said to hold by copy of court roU but not at 
the will of the lord, is properly a freeholder — whether, in other words, 
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The copyholder has the free right of alienation, but the CHAP. V 
mode of alienation preserves curiously the history of the ^ 
interest. The copyholder first surrenders the land to the 
lord, and the lord then admits (and may be compelled to 
admit) the nominee of the copyholder upon payment of the 
accustomed fine, if any \ 

In some manors there is a custom to entail lands, in others 
no such custom exists. If there is no such custom, an estate 
of copyhold given to a man and the heirs of his body will 
create a fee simple conditional, and, like an estate in fee 
simple conditional in freeholds before De Donis, may be 
alienated on the happening of the condition'. Copyholds 
not being affected by the statute De Donis, the power of 
creating estates tail in copyhold lands must rest on a custom 
to entail. In like manner the power of barring the entail 
formerly depended on custom, and was effected either by 
a customary recovery or preconcerted forfeiture and regrant, 
or in some cases by a simple surrender^.' Since the Act 
for the Abolition of Fines and Recoveries (3 and 4 Will. IV, 
c. 74) an estate tail in copyholds can be barred by a simple 
surrender with the concurrence of the protector where there is 
one. 

The change in the position of the copyholder is thus 
summed up by Sir Edward Coke ^ : * For, as I conjecture, 
in the Saxons' time, sure I am in the Normans' time, these 

the freehold is in the lord, or in the tenant. The better opinion appears 
to be that, generally speaking, the freehold is in the lord, though it may 
be in some cases in the tenant ; and whether this is so or not is a question 
of fact to be ascertained by evidence as to the nature and extent of the 
rights possessed by the tenant. See above, p. 154, n. i, and Williams on 
Beal Property, pp. 419-421. 

^ Formerly the proper remedy when admittance was refused was by 
application to the chancellor. See Spence, Equitable Jurisdiction, i. 
p. 648. The usual course in modem times has been to obtain a mandamus 
from a court of law. 

* See above. Chap. IV. $ 3, and Doe on the demise of Spencer v. Clark, 
5 BamewaU and Alderson's Reports, p. 458^ 

* See Williams on Beal Property, p. 437. 
« Compleat Copyholder, sects. 8, 9. 

U 2 
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CHAP. V. copyholders were so far subject to the lord's will, that the 
^ ^* lords upon the least occasion (sometimes without any colour 
of reason^ only upon discontentment and malice^ sometimes 
again upon some sadden fantastick humour, only to make 
evident to the world the height of their power and authority,) 
would expel out of house and home their poor copyholders, 
leaving them helpless and remediless by any course of law, 
and driving them to sue by way of petition. But now copy- 
holders stand upon a sure ground; now they weigh not their 
lord's displeasure, they shake not at every sudden blast of 
wind, they eat, drink, and sleep securely; only having a 
special care of the main chance, to perform carefully what 
duties and services soever their tenure doth exact, and custom 
doth require : then let lord frown, the copyholder cares not, 
knowing himself safe, and not within any danger. For if the 
lord's anger grow to expulsion, the law hath provided several 
weapons of remedy; for it is at his election either to sue a eub" 
poena ^, or an action of trespass against the lord. Time has 
dealt very favourably with copyholders in divers respects.' 

It might have been expected that so anomalous a class of 
rights as that which constitutes copyhold tenure would before 
the present time have been assimilated to the other forms of 
property in land. This however has not been done. Copy- 
holds might at any period have been enfranchised (or eon- 
verted into freeholds) by the conveyance of the freehold by 
the lord to the copyholder, or extinguished by surrender 
of the copyhold by the tenant to the lord. Various Acts 
have in recent times created facilities for this process by 
providing means for the assessment and commutation of 
the lord's rights and otherwise'; and at the present day 
either lord or copyholder may compel enfranchisement by 
taking the proper steps through the action of the Board of 
Agriculture ^. 

^ This is the technical expression for proceedings in Chanceiy. See 
Chap. VI. 
■ See 50 and 51 Vict, c 73. » 5a and 53 Vict, c 30. 
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Where copyholds have not been enfranchised (and there CHAP. V. 
is still a large though gradually decreasing amount of land ^ ^'' 
subject to copyhold tenure) the rights are still regulated 
entirely by custom. And inasmuch as the characteristics 
of this form of property depend entirely upon custom^ they 
must have prevailed from a time whereof the memory of 
man runneth not to the contrary. In practice this means 
that the customary usages should be shown to have existed 
as far back as available evidence goes^ from which the legal 
inference arises that they have existed from time immemorial^ 
that is, ever since the first year of Richard I ^. 

Littleton, c. ix. sect. 73. {Tenant by Copy.) Tenant by copy 
of court roll is as if a man be seised of a manor within which 
manor there is a custom, which hath been used time out of mind 
of man, that certain tenants within the same manor have used to 
have lands and tenements, to hold to them and their heirs in fee 
simple, or fee tail, or for term of life, at the will of the lord 
according to the custom of the same manor. 

Sect. 74. And such a tenant may not alien his land by deed, 
for then the lord may enter as into a thing forfeited unto him. 
But if he will alien his land to another, it behoveth him after the 
custom to surrender the tenements in court into the hands of the 
lord, to the use ' of him that shall have the estate, in this form, or 
to this effect : — A. of B. cometh into this court and surrendereth 
in the same court a mease into the hands of the lord to the use of 
C. of D. and his heirs or the heirs issuing of his body, or for term 
of life, etc. And upon that cometh the aforesaid C. of D. and 
taketh of the lord in the same court the aforesaid mease ', etc. To 

1 This date seems to have become fixed as giving a definite meaning to 
the expression 'time whereof etc., in consequence of its having been 
fixed by the Statute of Westminster I (3 Edw. I, cap. 39) as the period of 
limitation in the case of a vmt of right. Evidence therefore which shows 
that the custom alleged could not have prevailed in the time of 
Biehard I has been held sufficient to show that the custom is not a legal 
one (see Bryant ▼. Foot, Law Reports, 3 Queen's Bench, 497). This 
principle however, notwithstanding the requiremente of logic, must not 
be applied to copyholds ; since, as has been seen, it cannot be maintained 
as an historical fact that copyhold estates existed at that time. 

' It should be observed that a surrender to the %tae of the alienee has 
nothing to do with the uses of land discussed below in Chaps. Y I, and VII, 

' And the lord is bound to admit the surrenderee. 
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CHAP. y. have and to hold to him and to his heirs, or to him and to his 
$ 6. heirs issuing of his body, or to him for term of life at the lord's 
will, after the custom of the manor, to do and yield therefore the 
rents, services, and customs thereof before due and accustomed, 
and giveth the lord for a fine etc., and maketh unto the lord his 
fealty \ 

Sect. 75. And these tenants are called tenants by copy of court 
roll ; because they have no other evidence concerning their tene- 
ments, but only the copies of court rolls. 

Sect. 76. And such tenants shall neither implead, nor he im- 
pleaded for their tenements by the king's writ. But if they will 
implead others for their tenements, they shall have a plaint 
entered in the lord's court in this form or to this effect : A. of B. 
complains against C. of D. of a plea of land, viz. of one messuage, 
forty acres of land, four acres of meadow, etc., with the appur- 
tenances, and makes protestation to follow this complaint in the 
nature of the king's writ of assize of mort d'ancestor at the 
common law, or of an assize of novel disseisin, or formedon in the 
descender at the common law, or in the nature of any other 
writ, etc.* 

Sect. 77. And although that some such tenants have an in- 
heritance according to the custom of the manor, yet they have but 

^ The law still requires surrender by the tenant and admittance by the 
lord or his steward either in or out of the Customary Court or aasembhige 
of copyholders. No copyholder however need be present at a Customary 
Court (4 and 5 Vict. c. 35. s. 86). If the surrender be made out of court 
it was formerly necessary that the transaction should be mentioned or 
presented at the next court. This is no longer the case, an entry on the 
court rolls being sufficient (ib. s. 89*. Admittance may now take place 
out of the manor and without holding a court (ib. s. 88). Formerly, 
when copyholds were devised, a previous surrender by the copyholder to 
the use of his will was necessary. This is so no longer (55 Geo. Ill, c 19a. 
8. i) ; nor is it necessary, as formerly, that the devisee should bring the 
will into the Customary Court and claim admittance ; now a delivery of 
a copy of the will to the lord or his steward is sufficient. 

' The action of ejectment was as applicable to the recovery of the pos- 
session of copyholds as of freeholds, and took the place of the remedy 
here described. The same fictions were applied to the one as to the 
other— a fictitious lease to a fictitious plaintiff by the person who was the 
real claimant, fictitious entry and fictitious ouster by a fictitious wrong* 
doer, and permission to the real defendant to defend on the terms of his 
admitting the truth of the above fictions. See above, Chap. IIL § 17^ 
and Blackstone, iii. pp. 
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an estate but at the will of the lord according to the coarse of the CHAP. V. 
common law. For it is said, that if the lord do onst them, they § ^* 
have no other remedy but to sue to their lords by petition ; for if 
they should have any other remedy they should not be said to be 
tenants at will of the lord according to the custom of the manor. 
But the lord cannot break the custom which is reasonable in these 
cases. 

But Brian, chief justice, said, that his opinion hath always been, 
and ever shall be, that if such tenant by custom paying his services 
be ejected by the lord he shall have an action of trespass against 
him ^ And so was the opinion of Danby, chief justice, in 7 Ed. 4 K 
For he saith, that tenant by the custom is as well inheritor to have 
his land according to the custom as he which hath a freehold at the 
common law. 

* Year Book, ai Edw. IV. 80. 
" Ibid., 7 Ed. rV, 18. 



APPENDIX TO PART I. 

§ I- Place of Hie Law of Real Property in the BinglM System. 

(i)^ In the preceding chapters the growth of the Common § i. 
Law relating to land has been traced to the point at which 
it may be said that it has attained to its full development. 
The changes in the law of land which remain to be noticed 
are mainly due to the operation of Equity and Statute Law^ 
working upon, and professing to leave unaltered to a great 
extent, the basis of the Common Law. At this point there- 
fore it will be convenient to present in a tabular form a 
summary of the principal heads of arrangement or classifi- 
cation under which it appears that English private law may 
most appropriately be divided, with a view to show the place 
occupied in the English system by the law of land. By 
private law is meant that branch of the law which deals with 
the rights and duties ^ of persons considered in their private 
or individual capacity, as opposed to the rights and duties 
which are possessed by and incumbent on persons or bodies 
of persons considered as filling public, i. e. political or con- 
stitutional positions or offices, or which have relation to the 
whole political community, or to its magistrates and officers. 
Under private law, for example, are placed the class of rights 
and duties rdating to property over things, or arising from 

^ The numerals relate to the various members of the classification 
shown below, Table I. 

' For an analysis of the ideas involyed in the words ' right ' and ' duty ' 
see Austin, Jurisprudence, especially lects. xii, xIt, zri, xvii. 
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§ 1. contracts or civil injaries; tinder pvhlie law the rights and 
duties of the king, parliament^ judges, and criminal law ^. 

(2) The rights and their corresponding duties which fonn 
the matter of English private law are first to be divided 
into two great classes, differing from each other in respect 
of the persons on whom the duties^ which correlate to the 
rights are incumbent. A person may have a right the 
essence of which consists in the fact that all other persons 
whatsoever are under a duty corresponding to the right; or 
he may have a right the essence of which consists in the 
fact that the corresponding duty is incumbent on some one 
or more determinate person or persons. An example of the 
first class of rights is the right of property which a person 
has in or over a piece of land or a herd of cattle. All other 
persons whatsoever are bound to abstain from acts injurious 
to his power of dealing as he pleases with his own. In other 
words, he may enjoy^ use, and, il he pleases, if the thing 
is perishable, use up, the thing which is the subject^ of the 
right, subject only to certain general limitations, and also 
to certain special limitations prevailing in particular cases, 
where his rights are limited by conflicting rights possessed 

^ Mr. AuBtin objeeis to the classification of law as public law and 
private law. See Austin, Jurispnidenoe, i. pp. 69, 70 ; ii. leot. xliv. The 
distinction howeyer is convenient, is generally recognised by continental 
jurists, and appears to rest on a fundamental distinction in the nature of 
the rights constituting the two classes. See Professor Holland, Elements 
of Jurisprudence, pp. 78-83. 

' I follow Austin in speaking of that over which the right is exercised, 
usually but not always a IMng (L e. a permanent external object, not a 
person, see lect. xiii), as the subject of the right. This seems more in 
accordance with the ordinary use of language than to apply the word 
' subject,' as is usual with German jurists, to the permm possessing the 
right See Austin, ii. p. 736. Sometimes a person may be the amJbjdd of 
a right, e. g. the master has a right over the servant which entitles him to 
legal remedies against any one who wrongfiiUy deprives him of the 
services of the servant ; sometimes the right m rem cannot be said to have 
any subject properly so caUed at all, e.g. the right to personal seeority, 
or to a good name and reputation. See Austin, i. p. 48. Profoasor 
Holland styles the person possessing the right < the person of inherenoey' 
and that over which the right is exercised the 'object' of a rig^t. 
Jurisprudence, p. 63. 
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by other persons over the same subject ^. Eights of this § !• 
class have received the name of rights in rem, an expression 
which means^ not rights over things^ but rights available 
against all the world, i. e. where a duty is incumbent on all 
persons whatsoever to abstain from acts injurious to the 
right *. 

(3) Opposed to rights in rem, or rights available against 
all the worlds is the other great class of rights^ namely rights 
which are available only against some particular or deter« 
minate person or persons. These are called rights in personam, 
which is an abridged expression for rights in personam certam 
or determinatam. The principal, though not in our law the 
only^ sources of these rights are contracts and injuries^ 
When one person has entered into a contract with another^ 
as^ for instance^ when he is bound by a promise to pay money^ 
to deliver goods on a certain day^ not to carry on a trade 
within a given area^ a legal tie is created as between these 
two parties, the one has a right against the other^ the one 



^ See above, Chap. III. § la 

' The expreaaion jus in rem, or jus in re, is not found in the claasical 
juriats. The expression ^ in rem ' is however used by them in opposition to 
^ in personam,* 'En effet Texpresaion in rem d^aigne commun^ment dana 
la langue du droit romain, une disposition g^n^rale, sans aoception de 
peraonne : et I'expreasion in personam d^signe une disposition applique 
ap^ciidement & une peraonne d^termin^.' Ortolan, Justinien, iii. % 1956, 
See aa to actionea in rem and in peracmam^ above, p. 69, n. i. In our own 
law a judgment which ia available in evidence againat all the world ia 
called a judgment in rem. See Austin, ii. p. 990 ; and on the general dia- 
tinction between righta in rem and righta in personam^ i. pp. 46, 380-389 ; 
Holland, Jurisprudence, p. 9a and Chaps. XI, XII. 

* Thia pointa to the distinction between what are called by Austin 
primary and secondary or sanctioning righta ; (see i. p. 45, and ii lect. xlv) ; 
and by Profeaaor Holland antecedent and remedial (Jurisprudence, p. 93 and 
Chap. XIII). The latter are those which ariae from injuriea or violationa 
of primary righta. The former olaaa are thoae which do not ariae from 
injuriea, but are created by the appropriate mode or title provided by law. 
Uaing ' injury ' in a large aenae, the righta conatituting the second daaa 
ariae from violationa of righta in rem^ or iorts^ and also from violationa of 
righta inpersonamj or breachea of contract or truat. It will be aeen that 
all rights in rem and aome righta inpersonam are primary, while aU aecondary 
rights are rights inpersonam. 
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§ 1* is tinder a duty towards the other, and no third party or 
stranger to the contract shares either in the right or in the 
duty. So when any right, whether in rem or in personam^ 
is violated, a new right in personam arises. If my right of 
excluding all persons from my house or field is violated 
by a trespasser, a new right as against that individual tres- 
passer accrues to me, namely a right to adopt the appropriate 
remedy provided by the law. So when a person is bound 
by contract to deliver goods on a future day, or not to carry 
on a trade within a given area, the breach of the contract 
gives rise in each case to new and distinct rights, rights 
to pursue the proper legal remedy against the wrong-doer. 
It will be seen at once that rights in personam comprise 
some of the most important branches of the law, but they 
are here mentioned only to be excluded, since it is clearly 
not under that head that the law relating to land will be 
found. 

(4) The law dealing with rights in rem may be called — 
using the term 'property' in a large sense — ^the law of 
property, or the law dealing with property-rights. The word 
* property ' is used in so many senses ^ as to be nearly useless 
for juristic purposes. One of its best known applications is 
where it is applied to any collection of rights in rem, as 
distinct from rights in personam. The Roman lawyers marked 
the difference between the two branches of law by the words 
dominium and obligationes. If the word ' property ' were not 
so ambiguous, one might venture to suggest that the 'law 
of property/ or ' of property-rights,' should be substituted for 
the obscure expression rights in rem. 

(5) Rights i7i rem may be subdivided into two great classes 
in respect of their su^jjects. By the subject of a right is 
meant the thing, if any, over which the right is exercised \ 
My house, horse, or watch is the subject of my right of 
property. There are however some rights in rem which 

^ See the principal of these enumerated, Austin, ii. pp. 8x7-800. 
' iSee above, p. 998, n. a. 
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cannot properly be said to have any subjects^ or to be exercised ( i* 
over any definite things. These will be noticed presently. 

(6) The great distinction next to be mentioned between 
two classes of rights in rem, differing in respect of their 
subjects^ is peculiar to English law and the systems derived 
from it. In Roman law and the systems to which it has 
given rise there is no such fundamental distinction between 
the law relating to land and the law relating to things 
moveable^ as to necessitate a separate treatment for each 
branch. It is otherwise in English law^ and the outline of 
its history which has been given in the preceding chapters 
will account for this characteristic of our system. 

The distinction therefore under consideration is between 
rights in rem, which have for their subject things real, that 
is to say, things immoveable — in other words^ land and all 
that is permanently affixed thereto^; and rights in rem, 
which have for their subject things personal or moveable^. 
Speaking generally^ though not with entire accuracy, the 
former class of rights constitutes the matter of the law of 
^ real property/ the latter the matter of the law of ' personal 
property.' There is however one important class of rights 
over land, as has already been seen, which belongs to the 
category of personal property *. 

(7) There is further a miscellaneous class of rights in rem 
which cannot be said to be rights over land, or indeed to 
have any subjects at all^ but which possess some character-r 
iBtics common to rights over land^. For instance, such of 
them as are descendible, devolve not, as is the case with 
personal property, to executors or administrators (see 8), but 

^ Whether or not a thing can be said to be permanently affixed to land 
is a frequent subject of litigation, and there is a multitude of cases 
deciding in particular instances whether things are or are not * fix- 
tures,' and whether they are therefore to be treated as personal or as real 
property. 

* See Blackstone, ii. ch. a. 
' See above, Chap. V. ( i. 

* See Blackstone, ii. ch. 3 ; and see Coke's note on the word ' tenements * 
in the Stat. West. II, Coke upon Littleton, 19 b ; aboye, p. 224, n. 3. 
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S 1. to heirs. These rights therefore are usuallj treated along 
with rights over land. Amongst the principal of this class 
of rights are advotoson^ — advoealianes, or the right of pre- 
sentation to an ecclesiastical benefice^; Aiid/rancAue9 — where 
'a royal privil^e or branch of the king's prerogative is sub- 
sisting in the hands of a subject '.' For example^ the rights 
to have * waif s^ wrecks, estrays, treasure-trove^ royal fish, for- 
feitures, and deodands ^ ^ are franchises, which must rest on 
royal grant, or prescription which presupposes a grant. To 
this class too belong difftiitiesy such as a peerage, which is 
the subject of gprant by patent conferring the title with 
limitations similar to the limitations in an ordinary convey- 
ance of land. Peerages may also be created by writ or 
royal summons to attend the house of peers; this, if acted 
upon, invests the person summoned with a dignity descendible 
to his heirs ^. Another instance of the class of rights in 
question is found in offices which are now seldom hereditary. 
An office tenable for life, such as a college fellowship, is 
considered a freehold interest. The class of rights under 
consideration is by Blackstone and others included under the 
class of incorporeal hereditaments^ together with another class 
which may be more conveniently referred to a different 
head. I have therefore marked them as Incorporeal Aeredita* 
mente A. 

(8) Bights over things moveable, and rights which, though 
not over things moveable or indeed over things at all, are 
yet classed with such rights, inasmuch as they are rights in 
rem ^, and, where they are descendible, devolve on executors 
or administrators (for example, patent rights, copyrights), lie 
beyond the scope of the present treatise. 

(9) Having now pointed out briefly the place in the Eng- 
lish system occupied by rights in rem, we pass to the im- 
mediate subject of the present treatise. At the head of his 

* See above, p. 913, note 3. ' See BUekBtone, iL p. 37. 

' See for the explanation of these terms, and the royal prerogatiye in 
regard to them, Blackstone, i. oh. 8. 

* See Blackstone, i. p. 400. * See Austin, L p. 40a 
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classification of rights over land Blackstone places the dis- § !• 
tinction between corporeal and incorporeal hereditaments'^. 
Unsatisfactory as this nomenclature is^ it points to a funda- 
mental distinction between two classes of rights in rem which 
it is convenient to take at the outset of a systematic dis- 
cussion of the law of land. The distinction is between rights 
over land which entitle their possessor to speak of the thing 
as his own^ and rights over land which is in ordinary lan- 
guage the property of another. It will be sufficient to style 
the former rights of ownership^ the latter rights in alieno 
solo. 

The word ' ownership ^ is here used as applicable to that 
class of rights which entitle the person having them to speak 
of the subject of the rights as his own. The great character- 
istic of these rights^ according to Mr. Austin^ is that the 
person having them may put the thing which is the subject 
of the right to uses which, though not unlimited (for no 
rights of user are wholly unlimited), are yet indefinite^. 
Generally speaking, and within limitations more or less wide, 
tenant in fee, tenant for life, tenant for years ^ can use the 
thing which is the subject of the right as he pleases — can do 
what he will with his own. 

(lo) Opposite to these rights of indefinite user is the class 
of rights the very essence of which consists in the fact that 
the person having the right' can only put the land which 

^ Book ii. ch. a. It should be remembered that Blackstone in his classi* 
fication of rights followed to a great extent the masterly < Analysis of the 
Law ' of Sir Matthew Hale. 

' See Austin, lect. xlvii, zlyii ; ' For the present I mean by property or 
dominion every right in and over a thing, which is indefinite in user, as 
distinguished from sirviiua.' ii. p. 891 ; and see Holland, Jurisprudence, 
p. 13a. 

* I do not foiget that in common i>arlance we distinguish between 
tenant for years and the freeholder by saying that the former has the 
■ posaeseion or occupation of the land, and that the latter only is the owner. 

But it is impossible to attempt to inyest any word in common use with a 
^liiii<»Al meaning without nmning counter in some instances to popular 
usage. At all events a tenant-furmer talks of 'my farm' and has the 
ezdusiye right of possession. 
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Mr is the subject of it to uses of a strictly defined and limited 
character^. A person who has a right of way over his 
neighbour's land can only use the land for the purpose of 
crossing it on foot or with horses or cattle^ according to the 
nature of the rights which depends on the terms of the 
original gprant by which it has been created, or on the ex- 
tent to which the user has, as a matter of fact, been enjoyed 
for the time required by law to create the right. The rights 
which the creditor has imder certain circumstances over his 
debtor's land may also be referred to the class of rights ui 
alieno 9oIo, 

(ii) These rights in alieno wlo comprise a large portion 
of the rights called by Blackstone incorporeal iereditantenUK 
In fact the classes of rights in alieno solo styled easements 

^ See Austin, lect. xlix ; Holland, Jurisprudence, pp. Z46-i48b 
' The diyision of hereditaments into corporeal and incorporeal, though 
deeply rooted in our legal phraseology, is most unfortunate and mislead- 
ing. The confusion is inherited from the Roman lawyers (see Justinian, 
Inst. ii. tit. a), but has been made worse confounded by our own author!* 
ties. The Romans, misled by the double sense of res^ unhappily distin- 
guished res corpcralea and res ineofpondesy the former being things 'quae 
tangi poesunt, Teluti aurum, Testis,' the latter mere rights, * quae in jure 
consistunt.' It is obvious that this is mere confusion, the two ideas not 
being in pari materia., or capable of being brought under one class, or of 
forming opposite members of a division. Following the Romans, oor 
lawyers distinguished between hereditaments as meaning the actual cor- 
poreal land itself, and another kind of hereditaments as not being the 
land itself but 'the rights annexed to or issuing out of the land.* 
A moment's reflection is sufficient to show that the distinction is un- 
tenable. The lawyer has nothing whatever to do with the material 
corporeal land, except so far as it is the subject of rights. It is the dis- 
tinction between ditferent classes of rights, and not between land on the 
one side and rights on the other, that he is concerned with. In such 
phrases as *■ the land descends to the heir,' what is meant is, not that 
something happens to the land itself but that a particular class of the 
ancestor's rights in relation to the land descends to the heir. The name« 
' corporeal and incorporeal ' are most unfortunate, because if by ' eor^ 
poreal ' is meant ' relating to land,' then a large class of incorporeal here- 
ditaments are also entitled to the name ; if by ' incorporeal ' is meant 
that they are mere rights, then all hereditaments are incorporeal, because 
the lawyer is only concerned with different classes of rights. In reality 
however it appears that the names point to different classes of rights, as 
indicated in the Table. See Austin, it pp. 707, 70S. 
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and profiUy marked Incorporeal hereditammU B, together with § i. 
those marked in the Table as Incorporeal heredUamenU A, 
seem to constitute the class of rights which Blackstone desig- 
nates by that name. 

(12) Taking incorporeal hereditaments in the narrower 
sense^ as equivalent to the classes of rights in alieno solo 
named easements and proJlU, the principal characteristics of 
this class of rights have already been discussed ^. The prin- 
cipal rights recognised by the law as easements properly 
so called are rights of way, i. e. of going over the land of 
another on foot, on horseback^ or with carriages or cattle, 
in a certain line^ or for certain purposes; watercourses^ for 
example, where a person has the right to divert a flow of 
water to which, except for this special right, the owner of 
the praedinm serviens would be entitled; the right to dis- 
charge water or other matter upon a neighbour's house or 
land^; the right to restrain a use of land which obstructs 
the access of light and air to an ' ancient ' window. 

(13) Of profits, the principal are ri^lUs of common of various 
kinds, which have already been sufficiently dealt with ' ; rents 
(the right to a rent issuing out of the land, unconnected with 
the relation of landlord and tenant) may be classed under the 
same head^; as also might tUAes have been before the Act 
for their commutation (6 and 7 Will. IV, c. 71). 

(14) It appears to be more accurate to class creditors' rights 
under ^q head of rights in alieno solo; though in the earlier 
stages of our law, as has been seen above, the tendency in the 
case of mortgages was to make the right of the creditor after 
de&ult absolute. As legal ideas progress and become more 
refined, the notion that the land is only a security for the debt 
comes into prominence, and r^^ulates the real rights of the 

^ See above, Chap. IIL $ 18. 

' 'Ut stillicidiiim Tel flumen recipiat quia in aedes Buas yel iti aream, 
Tel non recipiat' Just. Inst. ii. tit. iii. $ i. 
■ See aboTe, Chap. IIL § 18 (2\ 
* As to rents, see aboTe, p. 236. 
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parties, and the creditor is reduced to his true position of § 2- 
having simply a right in alieno solo ^. 

(i5)-{i8) The distinctions resting upon the mode of devolu- 
tion of rights over land, or between land the subject of tenure 
properly so called (15) and chattels real^ (16)^ the historical 
distinction between freehold (17) and copyhold (18) ^ and be- 
tween the various kinds of freeholds resting on the differences 
in the services due from the tenant to his lord^^ have been 
sufficiently explained in the preceding pages. 

§ a. Rights over Things Real classified in respect of their 

duration. 

The conception of an ' estate ' in lands is a peculiar charac- 
teristic of English law. It is regarded, as has been seen^ as an 
interest falling short of complete ownership^ but capable of 
differences in extent or duration. Thus where an interest is 
given to A for lif e^ and after his death to B for life, and after 
his death to C^ in fee, all these interests are regarded as estates^ 
varying in duration or extent, and in the time of their coming 
into possession or enjoyment ^. The interest or right passes 
at once to the successive grantees. The grantor is regarded, 
not as parting with the whole ownership to A^ with a proviso 
that after A^^ death it is to go to B^ and after B*& death to (7, 
but as carving out of his estate two smaller interests or 
estates, and then as having still the fee simple or inheritance 
to give away, the grant of which exhausts all the interest in 
the lands which he has to bestow, which yet does not amount 
to the complete ownership of the land ®. Thus the fee simple 
is regarded as the largest estate — the nearest approach to 
absolute ownership — which the law recognises ; an estate tail, 

^ See above, Chap. V. § 5. 

' See above, Chap. III. § 17, and Chap. Y. % i. 

' See abore, Chap. III. ( 13, and Chap. Y. § 6. 

* See above, pp. 45-49. 

* See below, Table III. 

* See above, p. 61, and Austin's Jurisprudence, 11. p. 866. 
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an estate for life^ an estate for years are regarded as smaller $ 8. 
or shorter interests, which cannot exist without the fee simple ""* 
at the same time residing in some person other than him who 
has the smaller or ^ particular ' estate. 

The classification g^ven in Table II is in effect that of 
Blackstone in his chapters on Freehold Estates of Inheritance, 
Freeholds not of Inheritance, and Estates less than Freehold ^. 
It is sufficient to refer in the foot-notes to the Table to the 
passages in the preceding chapters where the various rights 
have been explained. It should be observed that all the in- 
terests in question which are capable of being created by grant 
may be conditional^ i.e. may either actually come to an end^ 
or be liable to be put an end to by the grantor^ on the 
happening of some (specified but uncertain) event ^. 

§ 3. RigkU wet Things Real classified in respect of the time 

cf their enjoyment^ 

Table III shows the classification of rights given by Black- 
stone in his chapter on * Estates in Possession^ Remainder, and 
Reversion^/ In anticipation of explanations which will be 
given in Chapters YI, VII, and YIII^ I have thought it con- 
venient to oppose to the class of rights in question arising at 
common law^ the class of rights of future enjoyment which do 
not arise at common law^ the nature of which it would be at 
present premature to discuss. A glance at the Table will 
show the strange compUcation which prevaUs in this branch 
of English law^ owing partly to historical causes^ partly to the 
extreme technicality of lawyers whose minds were deeply 
imbued with the realist philosophy. 

' Book ii. chaps, vii, viii, iz. 
' See Blackstone, book ii. ch. z, and above, p. 069. 
' Book ii ch. xi. See also Austin's Jurisprudence, lect. Uii, and above, 
Chap. V. % 3. 
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PART II. 



THE MODERN LAW OP REAL PROPERTY. 



CHAPTER VI. 



ORIGIN AND BABLY HISTORY OF USES OB EQUITABLE 

INTEBESTS IN LAND. 

It is not easy to discover at what time the practice first OH. YI. 
arose of attaching to the alienation of land a trust or confi- 
dence that the alienee should hold the lands to the use of the 
donor^ or of some third person named by him. When ' uses ' 
are first noticed in the records of our law they appear as the 
result of established and well-known practice. Yet it was 
long before the obligation of a ' use, trust, or confidence ' was 
recognised by any tribunal. It is true that the ecclesiastical 
courts at one time enforced conscientious obligations^ enter- 
taining suits de Jidei laesiane, but this jurisdiction is said to 
have been taken away from them in cases arising between 
laymen as to civil matters in the reign of Henry III ^. If 
therefore a feoffment was made to ^ ^ ^^^ use of £, or, in 
other words, in trust and confidence that A would permit £ 
to enter and occupy^ or receive the fruits and profits of the 
lands^ there were no l^al means of compelling A to carry out 
this trust. It was simply a conscientious obligation. No 
doubt such obligations were enforeed by the authority of the 
confessor^ and regarded with special &vour by the Church. 

' Spenee's Equitable Jurisdiction, i. p. 118. 
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CH. Vl. There seems no reason to question the eommon-place of the 
text-books, that the practice of giving lands by way of use or 
trust was largely resorted to in order to enable ecclesiastical 
corporations to evade the Statutes of Mortmain ^. 

Various conjectures have been made as to the origin of the 
recognition of the binding character of a trusty confidence^ or 
use thus created. The clergy from early times recognised 
breach of &ith as a matter of which the ecclesiastical courts 
would take cognizance. It is probable that some of the 
doctrines of Roman law greatly aided towards the establish- 
ment of the system of uses of land as a definite interest 
distinct from the legal estate. A strong analogy in some 
points to the system of uses is presented by the Roman dis- 
tinction between legal and beneficial ownership^. It was 
possible under the Roman system^ before the changes intro- 
duced by Justinian^ for a thing to have two owners. There 
was the legal owner^ the dominus ex jure civili, or ex Jure 
Quiritiumy who was the complete owner in the view of the 
older law — ^who alone could dispose of or claim the thing by 
the processes recognised by the older law. He might how- 
ever in certain cases pass to another the beneficial ownership 
without affecting his own l^al rights in the view of the older 
law. If, for instance^ the owner of a ree mancipi — ^for example, 
a slave — sold the slave to another, and to the completion of 
the transaction there was alone wanting the appropriate 
ceremony of mancipatio — delivery accompanied by certain 
forms— the legal title remained unaffected, what passed to the 

^ See Blackfitone, ii. 971. 

' Compare Gaius, Comm. ii. 40 : * Sequitur ut admoneamas apud pere- 
grinoe quidem unum esse dominium, ita aut dominus quisque est, aut 
dominuB non inteUegitur. Quo jure etiam popolus Bomanus olim ute- 
batur : aut enim ex jure Quiritium unusquisque dominus erat, aut non 
intellegebatur dominus : sed postea diyisionem aooepit dominium, ut 
alius poBsit esse ex jure Quiritium dominus, alius in bonis habere. Nam 
si tibi rem mancipi neque mancipavero, neque in jure cessero' (the 
appropriate modes of conveyanoe under the older law), ' sed tantum tradi- 
dero, in bonis quidem tuis ea res efficitur, ex jure Quiritium Tero mea 
permanebit,' etc. 
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purchaser was simply the beneficial^ or, as it was barbarously CH. VL 
called by the commentators^ bonitaiian ownership * ; in virtue 
of which the purchaser could in effect, by calling in aid the 
later Praetorian jurisdiction^ assert and exercise practically 
all the rights of the real owner^ only he could not employ the 
older and more cumbrous procedure of the/f^ civile. 

This analogy however does not carry us further than the 
separation of the idea of l^al ownership^ or ownership at the 
common law, from beneficial ownership, that is ownership un- 
recognised by the older law^ but the advantages of which can 
practically be asserted by calling in aid another power distinct 
from that of the magistrate enforcing the older law. The dis- 
tinction between the two kinds of ownership was abolished by 
Justinian ^. 

Another analogy was found in the Roman idea of iisu^- 
fr%ctu9^y or the right to the temporary enjoyment of a thing, 
as distinct from the ownership of^ or absolute property in it. 
This analogy however fails at several points. There is no 
binding relation between the owner and the usufructuary, 
by which the former is compelled to hold to the use of the 
latter. The relation between the two rather resembles that 
of a tenant for life, or other limited owner^ and the reversioner 
in fee. 

Another analogy, which perhaps to some extent aided in 
the construction of the class of rights under consideration, is 
found in the doctrines relating to fidei commissa ^. The legal 
restrictions on successions and legacies led in the later period of 
the Republic to the practice of a testator instituting an heir^ 
and at the same time requesting him to dispose of the whole 
or a portion of the property in a particular way, for example 
to hand over the inheritance or a leg^y to a person who was 

^ The classical expression for this beneficial ownership was ' in bonis 
habere' (see last note). Pothier, Dig. zli. tit. i. ad init., distinguishes 
between * dominium bonitarium ' and ' in bonis habere.' 

* Cod. lib. yii. tit. 95, * De nudo jure Quiritium tollendo.' 
' See Just. Inst. ii. tit. 4. 

* lb. tit. 93. 
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CH. VI. not a Roman citizen, and therefore by tke strict rule of the 
jw civile incapable of taking it directly. Till the time of 
Augustus there appears to have been no legal obligation on 
the person to whom this trust was committed. Justinian 
says of \h&B%Jidei*commis€af as they were called^ * NuUo vinculo 
juris, sed tantum pudore eorum qui ro^abaniur^ eoniinebantur K' 
Afterwards the obligation came to be recognised as one 
capable of being enforced in the proper court ^, and a P^raetor 
fidei-commissarius was appointed to administer this branch of 
jurisdiction. At Rome 'trusts' could only be created by 
will^ and under the later law the distinction for all practical 
purposes hetweeaJidei^ccmmiiM and legacies disappeared. 

Whatever may be the true account of the origin of the 
recognition of uses, it appears that the practice of conveying 
lands to uses prevailed to a great extent as early as the reign 
of Edward III \ It seems to have been not unusual for lay 
persons to make fraudulent feoffments of their lands to evade 
their creditors. The result was that the creditor could not 
have execution for his debt^ the land being in the hands not 
of the debtor but of his feoffee. The transaction being a 
collusive one^ the debtor would receive from his feoffee the 
profits of the lands without the burdens attaching to legal 
ownership. This was restrained by the statute 50 Edward III^ 
c. 6 ^. In the reign of Richard II a similar practice seems to 

* Inst. 1. c. pr. 

> 'Aus^istus . . . jiiasit oonsolibuB auotoritatem suam interponere. 
Quod . . . paulatim oonTersum est in assiduam juiisdictionem,' etc lb. z. 

' The earliest mention of the expression 'use ' is found in the statute 
7 Richard II, c. la : — < £t outre oeo est auzint assentuz qe si aaeun alien 
eit purchaeez ou desore purchase ascun benefice de seinte esgliae, dignite, 
ou autre, et en propre persone preigne possession dicelle, ou loccupie de 
fait deinz mesme le Boialme, soit il a aon oeps propre ou al oeps dautriy' etc 
< And moreover it is assented, that if any alien have purchased, or firom 
henceforth shall purchase any benefice of Holy Church, dignity, or other 
thing, and in his proper person take possession of the same, or occupy it 
bimHftlf within the realm, whether it be to hie oum proper «w, or Ut the wm 9f 
tawther,' etc Revised Statutes, second edition, p. 147. 

* 'Item pur ceo qe diverses gentz inheritez des diverses tenements, 
creanoeantz diverses Mens en monoie ou en marchandiae des pluaours 
gentz de Roialme, donnent lour tenementa et chateux a lour anqfs par co Bw« ow 
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have been adopted in order to protect diBseisors and other CH. VI. 
wrongdoers from the claimB of the rightful owners of the 
land^. In the same reign the practice of evading the 
Statutes of Mortmain by giving lands to a feofEee to hold to 
the use of a religious corporation was effectually restrained by 
15 Richard II, c. 5, given below. If therefore the practice 
of conveying lands to uses originated in the desire of the 
clergy to evade the Statutes of Mortmain, the device received 
a final check by this enactment. It seems^ however^ that the 
advantages of being the beneficial instead of the legal owner 
of lands were appreciated to such a degree that the practice^ 
although it ceased to fulfil its original purpose^ became more 
»d more widdy spread. 

The use of lands came to be regarded as an interest wholly 
distinct from the legal estate^ and free from all the burdens 
which attached to the tenancy at common law. If a person 

daocibr ent lea prt^ a leur volenU, et puis aenfUent a la fhiunchise de Wesi- 
minster ou Seint Martyn le Grant en Loundres ou autres tielx places 
privilegeez, et Oloeques vivent long temps a grant countenance dautry 
Mens et des profitz des ditz tenementz et ohateuz, tanqe les ditz creditours 
serront molt leez de prender une petite parcelle de lour dette et releaser 
le remanant, ordeigne est et assentuz qe si purra estre trovez qe tielx 
douns soient issint faitz par collusion qe les ditz creditours eient execution 
des ditz tenementz et ohateux auxi avant come nul tiel doun nent euste 
este Ikite.' 'Beoauae that diyers people possessed by inheritance of 
divers tenements, borrowing divers goods in money or in merchandize of 
divers people of this realm, do give their tenements and chattels to their 
friends, by collusion thereot to have the profits at their will, and after do 
flee to the franchise of Westminster, of St. Martin le Grand of London, or 
such other privileged places, and there do live a great time with a high 
countenance of another man's goods and of the profits of the said tene- 
ments and chattels, till the said creditors shall be bound to take a small 
parcel of their debt, and release the remnant ; it is ordained and assented, 
that if it be found such gifts be so made by collusion, that the said 
creditors shall have execution of the said tenements and chattels, as if no 
such gift had been made.' Statutes of the Realm, p. 398. See a Richard 
II, stat. 9. c. 3. 

^ The statute i Richard II, c. 9, is directed against the practice of per- 
sons WTongftilly in possession of land, by disseisin or otherwise, making 
feofbnents of such lands to persons so powerful that the rightftil claimants 
of the land, ' for great menace that is made to them, cannot nor dare not 
make their pursuits.' In this case the ' great man ' would hold the lands 
to the use of the wrongdoer. 
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CH. YI. who had only the use of lands (the l^;al title being vested in 
another person who was seised to his use), committed treason 
or felony^ the lands were not subject to escheat or forfeitore ; 
he who had the nse owed no dues or service to the lord ; his 
creditor could not take the lands in execution for debt ^ ; nor 
could a rival claimant bring an action against him without 
the risk of the legal owner intervening and setting up his 
own legal title. On the other hand^ he who had the use 
would have the fall enjoyment of the lands, the feofEee to the 
use would allow him to be in possession and to reap tiie 
profits^ and he could dispose of and sell his interest without 
the necessity of the cumbrous ceremony of liveiy of seisin^ or 
of any formal conveyance. Further, he could create interests 
wholly unknown to the common law, and could even direct 
the devolution of the interest by his will. It is true that 
neither the interest of cestui que use, as the beneficiary was 
called ^, nor that of his alienee was protected or recognised by 
law j but in this case, as so often in the history of our law^ 
usage laid the foundation of what afterwards became legal 
rights^ and uses of land protected only by the obligations of 
conscience and good faith, of which the clergy were the 
guardians^ were^ it is said^ by the time of Henry Y the rule 
rather than the exception throughout the country ^ 

Thus a new species of interest in lands grew up differing 
wholly from any right recognised by the common law. What 
then was the foundation of the right of a person having a use, 
or^ in other words^ what was the nature of the obligation in- 
cumbent upon the person holding to the use ? 

At first, so far as is known, it appears to have rested simply 
on moral or religious obligation. There was no court or 
public functionary of any kind whereby the use would be 

^ Except in cases within 50 Edward III, c 6. 

*JIAf tenant in fee simple, makes a feoffment to Band his heirs to the 
use of C and his heirs, B is called feqffee to ums, C cestui gue um. These 
names will in fdture be employed to denote respectiTely the bare legal 
owner and the beneficiary. 

' See Spence, Equitable Jurisdiction, i p. 441, note c 
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protected. The only external authority by which the duty CH. VL 
was enforced was that of the confessor. The common law 
courts knew nothing of cestui que use, and the ecclesiastical 
courts were powerless to help him. It so happened that at 
the very time at which the practice of conveying land to uses 
was becoming prevalent, a new jurisdiction was rising into 
importance, administering justice outside the i>ale of the 
common law. This was the jurisdiction of the Chancellor. 

The ordinary functions of the Chancellor were of a very 
ancient date. As the keeper of the Great Seal, all grants and 
letters patent passed under his supervision. All original writs, 
by which actions at law were commenced, were issued out of 
Chancery and sealed with the royal seal. But in issuing these 
writs the functions of the Chancellor were simply ministerial. 
He had no judicial authority. He could frame no new writ 
to meet a new state of circumstances. He was a prominent 
member of the Council, though subordinate to the great 
Justiciar so long as that office existed ^. As time went on 
the position of the Chancellor increased in importance ^. His 
dose relations with the King armed him with a large measure 
of the royal power. His position as a great ecclesiastic made 
him solicitous for the interests of the Church, and familiar 
with the Canon and Civil Law. 

In early times when the various functions of the different 
departments of state were ill-defined, it was the common 
practice for persons aggrieved, especially when for any reason 
they could not avail themselves of the ordinary process of 
law, to present petitions to the Council or to the King for 
redress. If a poor man was oppressed by one who, as often 
happened, was powerful enough to set the ordinary process of 
law at defiance, the remedy was to be sought from the King 
or the Council, who •alone were strong enough to do right. 
Or again, if a case arose in which no writ lay, and conse- 
quently in which there was no remedy to be had at common 

' See Dialogiis de Scaooario, I. y, Stnbbs, Select Charters, 171, 177. 
* See Spence, Equitable Jurisdiction, i, pp. 117, 334, 355. 
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OH. VI. law, recourse oonld be had to the King or Council as the 
supreme depositaries of power. It appears that in the reign 
of Edward I it became usual for the King to refer such of 
these petitions as were addressed directly to him to the 
Chancellor ^ In the twenty-second year of Edward III a 
writ or ordinance was issued directing that for the future 
all such matters as were of grace should be referred to the 
Chancellor or to the Keeper of the Privy Seal^ Hence 
the practice arose of presenting petitions directly to the 
Chancellor, upon which the Chancellor made decrees^ giving 
or withholding redress according to principles which were 
certainly not always those of the common law. 

This practice^ which dates from the end of the reign of 
Edward III, or the beginning of that of Richard II, may be 
taken to be the cause of the rise of the judicial functions of 
the Chancellor. Upon petitions thus presented, the Chan* 
cellor would, if he thought fit, issue a writ, called a writ of 
wipoena^ in the name of the King, commanding the person 
complained of to appear and answer the matter alleged 
against him and abide by the order of the court. This 
was called the writ of subpoena from the usual addition of 
the words mb poena centum librarum. This penalty however 
was not commonly exacted, but from the earliest times it 
seems to have been the practice to enf oroe the decrees of 
the Chancellor by attachment^ that is, by arrest and im- 
prisonment for contempt of courts Thus the Chancellor, 
unlike the courts of common law, had power to order things 
to be done, to decree that a contract should be performed, 
that property should be given up, that a thing creating a 
nuisance should be removed. From the writ above men* 
tioned, the common expression in the older law books for a 
proceeding in Chancery is a * writ of subpoena.' 

The materials on which our knowledge of the early history 
of the jurisdiction of the Chancellor is based are very scanty. 

* See Spence, Equitable Jurisdiction, i. p. 335. 
■ lb. p. 337. » lb. pp. 338, 369. 
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But very few cases decided by the Chancellor found their way CH. vi. 
into the Year Sooks ^. Amongst the public records are some 
petitions to the King referred to the Chancellor in the reign 
of Edward I \ There have been also published three volumes 
of Calendars of Proceedings in Chancery in the time of Queen 
Elizabeth^ to which are prefixed the earliest Petitions to the 
Chancellor which have yet been discovered. These are of the 
date of Richard II. The grounds upon which redress was 
sought are of a very miscellaneous character. The burden of 
all the petitions is that a grievance has been sustained, for 
which^ for one reason or another, no remedy can be had at 
the common law. 

Probably the most usual ground on which complaints to 
the Chancellor were based was that the person whose acts 
were complained of was too powerful to be touched by the 
common law. But there was another and an increasing 
ground for the interference of the Chancellor. This was 
the inadequacy of the common law to meet the wants of 
an advancing community. Practices had become common 
giving rise to what were considered to be rights and duties, 
upon the &ith of which men acted, but which were wholly 
unrecognised by the common law. An attempt had been 
made by the statute of 13 Edward I, c. 24^ to adapt the 
procedure of the common law to new cases as they arose. 
By that statute it was provided that 'whensoever from 
henceforth it shall fortune in the Chancery that in one 
case a writ is found, and in like case falling under like 
law and requiring like remedy is found none, the clerks of 
the Chancery shall agree in making the writ, or the plaintiffs 
may adjourn it until the next Parliament, and let the cases 
be written in which they cannot agree, and let them refer 
themselves until the next Parliament, [and] by consent of 

^ The case given below from the Year Book of 18 Edward IV appears to 
have been decided by the Ghanoellor sitting alone, that in 7 Edward IV 
to have been before the Chancellor and the Judges of the Common Fleas 
and King's Bench. 

' See Lord Campbell, Lives of the Chancellors, vol. i. p. 1Q6, 

Y 
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CH. YL men learned in the law a writ shall be made, lest it might 
happen after that the Court should long time &il to minister 
justice unto complainants/ This statute did not immediately 
produce any great effect. The new writs^ though framed in 
the Chancery, were adjudicated upon by the common law 
judges, who were tied and bound by precedent, and refused 
to recogniBe rights which had never been recognised before. 

There was therefore abundant room for a new tribunal. 
Conspicuous among the practices which the common law 
refused to recognise, but which still were commonly ob- 
served, was that of giving lands to be held to uses. Here 
therefore was a field for the jurisdiction of the Chancellor. 
There are however but few traces of the early jurisdiction 
of the Court of Chancery affecting uses of lands. Never- 
theless it is easy to see a combination of influences which 
brought the practice under the protection of the Chancellor. 
The obligation being one morally binding, resting on good 
conscience and good faith, would fall within his cognizance 
as an ecclesiastic. His clerical character, habituating him 
to search into men's consciences and motives^ rendered his 
tribunal far fitter than a jury for ascertaining the intention 
accompanying the outward act of transferring lands ^. The 
practice before the statute of Ridiard II would also recom- 
mend itself to him as beneficial to the interests of the Church. 
And uses of lands being wholly unrecognised by the common 
law, and yet the practice having attained the force of a 
custom, and many interests depending upon it, the Chan- 
cellor would be resorted to as the depositary of the unde- 
fined prerogatives of the Crown, in an age when the limits 
of the administrative, l^slative, and judicial functions were 
not clearly marked out. 

So far however as any evidence has yet been discovered, it 
is not till the reign of Heniy V that any application is re- 
corded as having been made to the Chancellor to protect 

^ See a? to this the report of the case in the Tear Book, 4 Edward IV, 
giyen below. 
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uses of lands. In the reign of Henry IV, so far from the CH. vi. 
jurisdiction being regularly established, the Commons com- 
plained that many grantees and feoffees in trust alienated 
and charged the tenements granted, for which there was no 
remedy, and they prayed that one might be provided by 
Parliament^. In the reign of Henry V occurs the first 
complaint of breach of trust in the bills in Chancery 
published by the Record Commission. They become more 
conmion in the reigns of Henry VI and Edward IV. It 
was during these reigns that the jurisdiction of the Court 
of Chancery affecting uses of lands began to be systematized, 
and to follow regular rules. 

It is necessary at this stage to keep clearly in view the two 
opposing but related interests — ^that of feoffee to uses^ or, to 
use a more modem expression, trustee, and that of cestui que 
use, or the person beneficially interested. 

The feoffee to uses is alone recognised by the common law . 
as entitled to the land. It is from him that every alienee 
who is to take a legal interest must receive his title ; he, and 
he only, is recognised as the tenant to the lord j his treason 
alone is the cause of forfeiture ; for his debts alone can the 
land be taken in execution. The law knows nothing of any 
third person who is free from the burdens while he reaps the 
profits of the tenancy. 

Supposing however that the feoffee attempts to exercise his 
legal right by alienating or charging the lands, he would, at 
the time we are now speaking of^ be restrained from doing so^ 
by the extra-legal, or, if the expression may be allowed^ supra- 
legsl power of the Chancellor, — ^a power^ as has been seen, 
stronger than the law. Further, the Chancellor having power 
not only to restrain wrong-doing, but to command the per- 
formance of acts^ would order the feoffee to do any lawful acts 
of disposition which cestui que use may require of him. He 
would be constrained to convey his legal interest to cestui que 

^ Spence, Equitable Jarisdioiion, i. p. 443. 

T 2 



324 USES BBPOEE 27 HBNEY VIII, C. lO. 

CH. VI. use or his heir^ or to a purchaser from him^ ; to convey to the 
person named in cestui que use*s will ^; to make the provision 
required by him for his &mily; to make a portion for his 
wife^ or for payment of his debts ^j and to prosecute all 
actions necessary for the protection of cestui que use^s in- 
terest*. 

The earliest conception of a use was^ as has been seen^ a 
trust binding on the conscience of the feoffee^ a personal 
obligation upon him. It followed that on the death of 
the feoffee the heir who succeeded him was discharged of 
the trust, no conscientious obligation affecting him ever 
having been created. But in the reign of Edward IV, if 
not earlier^ the heir of the feoffee was held to take the lands 
subject to the same trusts as his ancestor held them ^. The 

^ See the petition (a) given below ; and see CaL L p. zc ; ii. pp. zzi, 
xxYiii, zxxi, zzzvi. 
^ * Bothanhale v, Wychingham, Cal. ii. p. iii. This is one of the earliest 
cases in the reign of Henry Y. It states a feoffinent made in the sixth 
year of Richard II, the feoffor declaring by a separate deed his will to be 
that after his death the feoffees should hold the lands to the use of the 
feoffor's wife for life and his son in fee. The son dispoeed of his interest 
by his will, and the object of the petition is to force the feoffees to cany 
out the dispositions of the father's settlement and the son's will. See 
also Gal. ii. p. xzxviii ; i. p. zzi, etc 

' GaL ii. pp. zziii, 1L» 

* Cal. i. p. zlviii. 

* See Gk)old y. Petit, and Saundre y. Ghiynesford, temp. Henry VI (GaL 
ii. pp. zzviii, zzzviil). In both these cases it is sought to compel the heir 
of feoffee to uses to make a conveyance to eetba quA urn. See however 
Year Book, 8 Edward lY, 6 : ' And it was moved whether a subpoena 
would lie against the ezecutor or against the heir [of feoffee to uses]. And 
Choke said, that he on one occasion sued out a subpoena against the heir 
of a feoffee to uses, and the matter was discussed at great length. And 
the opinion of the Ghancellor and of the Justices was that it did not lie 
against the heir, wherefore he sued out a bill in Parliament. Fdiufax: 
Gest matter est bon store pur disputer apres quant les auteis veigneni.' 
And see Year Book, aa Edward lY, 6 ; where in answer to an observation 
by the Ghancellor that records ezisted in the Ghancery of -oases where 
subpoenas had been granted against the heirs of feoffees to uses, Huaeey, 
Ghief Justice, states that all the judges had agreed thirty years before 
that a subpoena would not lie against the heir. The Ghancellor however 
said that if the law was as stated by Hussey, ' donquea est grand folia pur 
enfeoffer autzes en inon terre/ 
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same rale was extended to the case of a person taking by alie- CH. Yl. 
nation for valuable coilsideration from the feoffee, and having 
notice of the use^. A purchaser for valuable consideration 
without notice ^ held the lands free from the obligation, and 
in that case the only remedy of cestui que use would be against 
the feoffee personally. In like manner the lord who came into 
possession on an escheat, the creditor upon an ele^t^ or the 
husband or wife by virtue of curtesy or dower^ held the land 
free and discharged from the use. 

In tracing the history of the law of uses it is necessary 
shortly to enumerate the chief characteristics of uses before 
the legislation to be noticed in the next chapter. It follows, 
from what has been said as to the origin of uses, that the 
feoffee to uses must be an individual capable of the consci- 
entious obligation. Hence a body corporate is incapable of 
holding to the use of any one. Nor were aliens, or persons 
attainted, or the king \ capable of holding to a use. 

The Court of Chancery in establishing rules regulating the 
interest of cestui que use in some respects followed the rules of 
law, in others departed from them. ' Equity follows the law' 
in respect of uses principally in holding these interests to be 
subject to the same rules as to the duration and devolution of 
the estate as in the case of the legal interest. For instance, 
if a feoffment be made to £ and his heirs to the use of C and 
his heirs^ or to the use of C and the heirs of his body, or to 
the use of C for life, or to the use of C for ten years, C would 
have an equitable estate in fee which would descend to his 

^ Year Book, 5 Edward IV, 7b: ' If J. enfeoffed A. to his own uae, and 
A. enfeoffed R, although he pnrchased for valuable oonsideration, if A. 
gave R notice of the intent of the first feoffinent, he (R) is bound under 
pain of a writ of 8ubi>oena to perform the will of J.' 

' If no Taluable consideration passed, notice of the use was im> 
plied. 

' Gilbert on Uses, ch. i. sect. i. It was to avoid the consequences of 
this rule that it was provided by the statute i Richard III, c. 5, that 
where Richard was enfeoffed to uses jointly with other persons the land 
should vest in the co-feoffees ; where he was the so)e feoffee, it should vest 
in cestui que use. Blaokstone, ii. p. 33a. 
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CH. YL eldest son, or to all his sons in gavelkind lands \ or to lus 
youngest in boroogh English '; or an estate tail, which might 
be farther limited so as to be an estate in tail special or 
genera], male or female; or an estate for life ; or an estate 
for years, which upon C's dying within the term would 
devolve upon his executors ^ 

On the other hand, the wife or husband of ceHui que use 
was not entitled to dower or curtesy^, nor was the lord 
entitled to escheat on &ilure of heirs, nor, except so far as 
certain changes were introduced by l^;islation, was the king 
entitled to forfeiture, or the creditor to take the lands in 
execution *. 

But the widest difference between the rules of common law 
and those which prevailed in the Court of Chancery is to be 
found in the manner in which uses of lands could be created 
or transferred. The simplest and most ordinary way of creating 
a use has already been referred to. For example^ A, tenant in 
fee simple, makes a feoffment to £ and his heirs, to the use of 
C and his heirs. Uses might also be created by a fine or re- 
covery levied or suffered to an expressed use. In these cases 
uses are said to be created by a conveyance operating by way 
of transmutation of possession^ ; that is, they accompany one 
of the recognised modes of conveying the seisin at common 
law — ^feoffment, fine^ or recovery. An expression of the in- 
tention of the donor that the donee should hold the lands 
g^ranted to certain uses was sufficient to burden the donee 
with the duty of holding to the use of cestui que use. 

But in some cases uses were said to be raised by impli- 
cation; that is, though no use was expressed in the grant, 
yet the circumstances were such that the Chancellor would 



^ See Breggeland v. Calche^ Cal. ii. p. zzzyi. 

* < If tenant in borough igngliah enfeoff one to the use of himself and 
his heirs, the younger son shaU haye the subpoena, and not the heir 
general/ Year Book, 5 Edward IV, 7 b. 

' Sugden's Gilbert on Uses, eh. i. sect. a. i. 

* lb. pp. 48y 49. ^ lb. oh. i. sect. a. 5f 6. 

* lb. ch. i. seot. 5, and Introduction, p, zlyii. 
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declare that the donor intended the donee to hold, not for CH. vi. 
his own benefit, but as donee to uses. This arose principally 
in the case where the feoffment or other conveyance was made 
without consideration, that is, without an adequate motive. 
In this case the doctrine of the Court of Chancery was that 
the intention of the donor must have been that the donee 
should hold not for his own benefit, but for the use and 
benefit of the donor. The use was said to result or come 
back to the donor ^. Two kinds of consideration alone were 
regarded as affording a sufficient motive ; these were blood or 
money. Blood, or, in other words, natural affection felt to- 
wards a near relative, would be sufficient to vest in a son, 
brother, nephew, or cousin, the beneficial as well as the legal 
interest, if the intention of the donor were expressed in a 
deed K This however commonly took the form of a covenant 
to stand seised j to be presently noticed. The other considera- 
tion was money ^, and here, so long as the conveyance is 
expressed to be made for a money consideration, the amount 
is immaterial ; it is, at all events, sufficient evidence of the 
intention of the donor to part with the beneficial as well as 
the l^al interest in the lands. If no proper evidence of 
either of these motives existed, the beneficial interest re^ 
suUed or came back to the donor. It was in fact only an 
instance of the practice which seems to have become very 
common about the time of the Wars of the Roses, so that 
'the use of the country to deliver lands to be safely kept has 
made the mere delivery of possession no evidence of right 
without a valuable consideration^.^ This however did not 
apply to the case of a grant for life or years. 

Uses raised by a conveyance operating by transmutation of 
possession are distinguish^ from uses raised without any such 
transmutation. Under certain circumstances a person, though 
he had done nothing which would be regarded at common 
law as a parting with his legal interest, was constrained by 

' Sogden's Gilbert on Uses, ch. i. sect. 5. i ; sect 6, p. 117. 
■ lb. p. 93. » lb. p. 94. * lb. p. 135. 
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CH. YI. the Chancellor to hold to the use and benefit of another. 
This arose principally in the two cases of bargaiM and sales, 
and of covenants to stand seised^ 

A bargain and sale was where the 1^^ owner entered into 
an agreement with a purchaser for the sale to him of his 
interest^ and the purchaser paid^ or promised to pay, the 
money for the land. The transaction would not be complete 
at law without a legal conveyance ; but in Equity a use was 
^ raised ' in favour of the purchaser, the bargainor was in the 
view of the Chancellor the bare legal owner, holding to the 
use and for the benefit of the bargainee ^ 

A covenant to stand seised was where a person by deed 
agreed to stand seised to the use of some near relation — 
son, brother, nephew, or cousin. In this case the consi- 
deration of natural affection was sufficient to raise a use in 
favour of the covenantee ^. 

When by any of the above methods the interest of cestui 
que use had been created, that interest might, without any 
formality, by words or fuits evidencing the intention, be trans* 
ferred by cestui que use to any one capable of taking a use. 

Another mode by which uses could be raised or transferred 
was by will. An instance will be found below of a feoffment 
made on a death-bed to the use of a will. After the death of 
the feoffor the feoffee would be constrained to hold to the uses 
declared. Thus if A made a feoffment to B and his heirs to 
the uses declared by his last will, and declared a use in &vour 
of C and his heirs, the use would, until A'b death, result or 
come back to him. Upon ^'s death G could claim by virtue 
of the will to be the equitable or beneficial owner. So a use 
vested in cestui que use could be devised by him. For ex- 
ample, if cestui que use devised that his feoffees should alien 
the land for payment of his debts, the creditors might compel 
them in the Court of Chancery to do it'. Thus by the 
medium of uses the power of disposing of interests in lands 

^ Sugden's Gilbert on Uses, pp. 94-98. 
• lb. pp. 90-94. ' lb. p. 75. 
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by will was for all practical purposes regained, and was so OH. vi. 
firmly established as to witlistand the attempt made in the 
reign of Henry VIII to restrain it by legislation ^. It should 
be remembered that no formality, not even writing, was 
required to establish a will ; any evidence of the expression 
of the intention of a testator would be sufficient to raise 
a use by which the next legal owner would be^und. 

Various consequences as to the capacity of dealing with 
the beneficial interest in lands followed upon' the introduc- 
tion of uses besides those above pointed out. Of these the 
most important were — (i) that a man might convey the 
beneficial interest in lands to himself. This practice, as has 
been before observed, was largely resorted to in troublous 
times when a freehold tenant wished to retain the benefits, 
and escape the burdens, attaching to the legal estate in lands. 
(2) A man might convey a beneficial interest to his wife. 
The Chancellor did not consider himself bound by the strin- 
gent doctrine of the common law that a married woman was 
incapable of holding separate property. A use declared in 
favour of a woman would be enforced whether the woman 
was married at the time or married afterwards. Thus it 
became a common practice for a man upon his marriage to 
convey lands to feoffees to the joint use of himself and his 
wife for life or in tail, by which means a provision for the 
remainder of her life was secured to the wife. This was 
called a jointure. Before the Statute of Uses, mentioned in 
the next chapter, the wife might have claimed dower in 
addition to this provision ; by that Statute, however, when 
provision was made for the wife by jointure, she was put 
to her election whether she would claim dower or jointure, 
but was not allowed to claim both. Thus were laid the 
foundations of one of the principal classes of rights created 
by the Court of Chancery, the Equitable Estate of Married 
Women *. 

1 See below, Chap. YIII. 

' Sugden's Introduction to Gilbert, p. xlviii. The rights of married 
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CH. VI. (3) Interests in lands too might be cieated by way of use 
to commence and terminate at times and in ways which the 
doctrines of the common law would not permit. It has 
already been seen that where one person desired to convey 
lands to another at common law, he must do so either by 
feoffment with livery of seisin ^, which was the r^^ular mode 
of transfer^ or by the fictitious processes of fine or recovery^, or 
by conveying a particular estate by lease for years and entry, 
or by lease for life with livery of seisin followed by a release 
of the reversion to the lessee^ or by a grant of the reversion to 
a third person^ in which latter case the lessee for years must 
attorn to the grantee of the reversion in order to give com« 
plete effect to the grant ^. The foundation of all these modes 
of conveying interests in lands was open and notorious transfer 
of possession ; the point at which the freehold interest passed 
out of the grantor and vested in the grantee was marked by 
an actual change of possession (unless indeed the grantee was 
already in actual possession)^ or, in the case of a fine or 
recovery, by an acknowledgment in open court. Thus it was 
that freehold interests to take effect in possession or enjoy- 
ment at a future time could only be created by way of 
remainder^ as has been explained in the fifth chapter. No 
such rule, however^ restricted the freedom of the Chancellor 
in enforcing uses. There was no reason why the intention of 
the donor should not be carried into effect at a future period. 
Thus a feoffment to A and his heirs, and after next Christmas 
to the use of B and his heirs^ would be carried out according 
to the expressed intention of the donor. So a use might be 
raised on the happening of any future event, or the expiration 
of any specified time. Thus while at common law^ as has 
been pointed out ^, a fee could not be limited after a f ee^ this 
might in effect be done with the use. A conveyance to A 

women to acquire, hold, and dispose of Property real or personal, now 
depend on the Married Women's Property Act, 1889, 45 & 46 Vict. e. 75. 

^ See above, Chap. IIL § la. 

' See above, Chap. II. § 8 ; Chap. Y. § a. 

' See above, Chap. V. § 3 (i). ^ See above^ p. 061. 
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and his heiis so long as he continued nnmarried^ and upon CH. VI. 
his marriage to the use of B and his heirs^ would canse the 
use upon the happening of the event to arise and spring 
up and vest in B; in other words, A, upon his marriage, 
while remaining legal owner^ would be constrained by the 
Chancellor to hold to the use of B. Thus a power was 
acquired of creating future interests in lands and of causing 
interests in lands to be shifted and to pass from one person 
to another^ which was unknown to the common law^ and 
which^ as will be seen in the next chapter, gave rise to the 
complicated system of conveyancing which prevails at the 
present day. 

I. ig RicHARB II, cap. v^ 

Item come contenuz soit en lestatut de Religiouses ', qe null 
religious nautre queconqe achate ne vende, ou booz colour de 
donn ou terme ou dautre title queconqe dascun resceive, ou 
dascun en ascune manere par art on par engyn a luy face ap- 
proprier ascunes terres ou tenementz, but forfaiture dycelles, par 
quoi les ditz terres et tenementz purront en ascune manere 
devenir a mort mayn; et qe si ascim religious ou ascun autre 
▼eigne encontre le dit estatut par art ou par engyn en ascune 
manere, bien Use au roi et as autres seignurs les ditz terres et 
tenementz entrer, sicome en le dit estatut est contenuz plus au 
plein ; et ore de novell par sotile ymagination et par art et engyn 
ascuns gentz de religion, parsons, vikers, et autres persones 
espiritiels sont entrez en diverses terres et tenementz adjoignantz 
a lour esglise, et dycelles par sufirance et assent de tenantz ont 
fait cimiters, et par bulles del appostoill les ont fait dedier et 
sacrer, et sepulture parochiele font continuelment en ycelles sanz 
licence du roi et des chiefs seignurs ; declare est en cest parlement 
qe ce est overtement en cas du dit estatut. Et en outre accordez 
est et assentuz qe toutz ceuz qe sont possessionez par feoffement 
ou par autre voie al oeps de gentz de religion ou autres persones 
espiritiels des terres, tenementz, fees, advoesons, ou autres pos- 
sessions queconqesy pur les amortiser, et dont les ditz religiouses 
et persones espiritiels preignent les profitz, qe parentre cy et 
le fest de Saint Michel prochein venant ils les facent estre 
amortisez par licence du roi et des seignurs, ou autrement qils 

^ See aboYe, p. 317. ' See Chap. IV. § 9. 
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CH. YI. les vendent et alienent a autre oeps parentre cy et le dit feat, 

sur peine desire forfaitz an roi et as seignurs, solonc la fourme 

de lestatut de religious, come tenementz pnrchasez par gentz de 
religion, et qe de cest temps enavant null tiel purchase se face, 
issint qe tielx religiouses ou autres persones espiritiels ent 
preignent les profitz come desuis sur la peine avauntdite. £t 
mesme cest estatut sextende et soit tenuz de toutz terres, et 
tenementz, fees, advoesons, et autres possessions purchacez, et 
a purchasers a^oeps des gildes et fratemitees. £t enoutre est 
assuntuz pur ce qe mairs, haillifs, et communes de citees, burghs, 
et autres yilles, qont commune perpetuel et autres qont offices 
perpetuels sent aussi perpetuels come gentz de religion, qe de 
cest temps enavaunt ils ne purchacent a eux et a lour commune 
ou office sur la peine contenue en la dit estatut de religiouses. 
Et de ce qe autres sont possessionez ou serra purchacez en temps 
avenir a lour oeps, et ils ent preignent ou prendront les profitz, 
soit semblablement &it come devaunt est dit de gentz de religion. 

Translation^. 

Whereas it is contained in the Statute De Beligiosis, That no 
religious, nor other whatsoever he be, do buy or sell or under 
colour of gift, or term, or any other manner of title whatsoeyer, 
receive of any man, or in any manner by [gift*] or engine' cause 
to be appropriated unto him any lands or tenements, upon pain 
of forfeiture of the same, whereby the said lands and tenements 
in any manner might come to mortmain; and if any religious, 
or any other, do against the said statute by art or engine in any 
manner, that it be lawful to the king and to other lords upon 
the said lands and tenements to enter ; as in the said statute 
doth more fully appear: and now of late by subtle imagination 
and by art and engine some religious persons, parsons, vicars, 
and other spiritual persons, have entered in divers lands and 
tenements, which be adjoining to their churches, and of the same, 
by 8u£ferance and assent of the tenants, have made church yards, 
and by bulls of the Bishop of Bome have dedicated and hal- 
lowed the same, and in them do make continually parochial 
burying without licence of the king and of the chief lords; 
therefore it is declared in this Parliament, That it is manifestly 
within the compass of the said statute; and moreover it is 
agreed and assented, that all they that be possessed by feoffinent 
or by other manner to the use of religious people, or other 

^ BeviBed Statutes, ist Ed. p. 257. ' Craft ' Device. 
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spiritual persons, of lands and tenements, fees, advowsons, or any GH. YI. 

manner other possessions whatsoever, to amortise them, and 

whereof the said religions and spiritual persons take the profits, 
that betwixt this and the feast of St. Michael next coming they 
shaU cause them to be amortised by the licence of the king and 
of the lords, or else that they shall sell and aliene them to some 
other use, between this and the said feast, upon pain to be for« 
feited to the king and to the lords, according to the form of the 
said Statute of Religious, as lands purchased by religious people ; 
and that £rom henceforth no such purchase be made, so that 
such religious or other spiritual persons take thereof the profits, 
as afore is said, upon pain aforesaid; and that the same statute 
extend and be observed of all lands, tenements, fees, advowsons, 
and other possessions purchased or to be purchased to the use 
of guilds or fraternities. And moreover it is assented, because 
mayors, bailiffs, and commons, of cities, boroughs, and other 
towns which have a perpetual commonalty, and others which 
have offices perpetual, be as perpetual as people of religion, that 
from henceforth they shall not purchase to them and to their 
commons or office upon pain contained in the said Statute De 
Religiosis; and whereas others be possessed, or hereafter shall 
purchase to their use, and they thereof take the profits, it shall 
be done in like manner as is afore said of people of religion. 

2. The following three cases are taken from the volumes 
of Calendars of Proceedings in Chancery above referred to. 
The first is interesting^ as being the earliest recorded case 
of an application to the Chancellor to enforce a feoffment 
to uses. The points which the cases illustrate have already 
been sufficiently dwelt upon. 

(i) Proceedings in Chancery in the reign of Henry V. William 
Dodd V. John Browning and another. {Calendar of Pro- 
ceedings in Chancery, t, p, xiii.) 

To my worthy and gracious Lord Bisshope of Wynchester, 

Chanceller of Yngelond. 

Beseching mekely youre povre bedeman William Dodde, 
charyoteer, wheche passed over the see in service with our liege 
lord, and was oon of his charioterys in his viages ; and of hyze 
treste ffefed in my land John Brownyng and John ... of 
Chekewell^ with my wyfe, wheche John, and John afterwards 

^ Feoffees to uaei^ 
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CH. VI. azenste my wyll and wetynge pot my land to fenne, and delyrered 

my meyable good the yalewe of xx marke where hem leate, and 

thus they kepe my dede and the indenture with my moTable 
good unto myne undoynge, lasse than y have youre excylent 
and gracious helpe and lordship; besechinge yow at reverenee 
of that worthy Prince ys sowle youre &der, whooe bedeman y 
am ever, that ye woU sende for John, and John afforaeide, that 
the cause may be knowe why they withholde my good to myne 
undoynge; also wheche am undo for brusinge in serrice of our 
liege lorde, and in service of that worthy Princesse my lady of 
Clarence, and ever wolde yef my lemys myght serve worthy 
prince sone. At reverence of Qod and of that pereles Princes 
his moder take this matter at hert of almes and charite. 

(2) WUUam of Arundd, Esq. ▼. Sir Maurice Berkeley^ Knight^ 
and others, {Calendar^ t. p. xxaov. Temp. Henry VI.) 

Besechith mekely William of Amndell esquyer that for as 
moche as John, somme tyme Lord of Amndell and of Mau- 
travers his fader, wham God assoile, enfeoffed Robert Lord 
Ponyngges and William Eyman yet on lyve, and dyverse other 
persons nowe dede, yn his manors of Hyneford^ Spertegrove, 
Stoketristre, Cokelyngton, Bayford, and Lyghe yn the oounte of 
Somerset wyth the ofEcis of the kepyng of the forest of Sele- 
wode yn the same counte, to the entent that the said feoffees 
should performe his wille, whiche he would afterward declare 
touchynge the seid manors and officis. And afterward by his 
dede ensealed with the scale of his armys, declarid his seid wille 
touchynge the seid manors and officis forseid, yn soche forme as 
the seid nowe besecher owyth to have the forseid manors and 
officis to hym and to the heirs of his body comyng; as by the 
seid dede of declaracion of his wille hit pleynly may appere. And 
afterward the seid late Lord of Amndell dyed ; after whos deth 
John late Erie of ArundeU his sone and heir, the seid feoffinent 
notwythstondyng, entred yn the seid manors and occupyed the 
seid office, enclaymyng the same manors and office as sone and 
heir; and than of the same manors and office enfeoffed Mores 
Berkeley knyght, John Hody, William Sydeney, John Lylye and 
John Grendon clerk yn fee, to the entent to performe his wille, 
the whiche he wolde afterward declare, touching the seid manors 
and office. And afterward by his lettur wreten wyth his onne 
hand at Rone, yn Seynt Martyn's day, the yere of the reigne of 
oure soverayn Lord the Kyng that nowe is the ziii, dyrecte onto 
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Alianore ooontesse of Anmdell his moder, and also lady and CH. YI. 

moder to the seid besecher, declared openly that hit was hifi 

wylle^ that a state shoulde be made to the seid besecher his 
brother, yn all the said manors and office, according to the wille 
of his seid fader, yn the most surest wyse; which writyng 
nought withstondyng, and that the seid besecher hath ofte 
tymys requyred the forsaid Morys and his seid coofeoffees to 
have made a state of the forseid manors and office to the same 
besecher, and to his heirs of his body begete, accordyng to the 
willes, as well of his seid lord and fader, as of his forseid lord 
and brother; whiche the seid Mores and his seid coofeoffees 
have all weye refusid and yet refuse to doo, to the lykly dis- 
heritaunce of the seid besecher, but yf he be remedyet by youre 
gracious lordship, hit lyke youre seid Lordship to sende by a 
seijaunt of armes for the seid Moris, and his said cofeoffees, now 
beyng yn London, to appere afore you yn the Kyngis Chauncery, 
at a day by yowe to be lymeted, and than there to be examynyd 
of all the matters forsaid, and thereuppon to compelle tham to 
make a sufficiant and suere astat of all the seid manors and 
office to the said besecher, and to the heirs of his body comyng, 
for the love of God, and yn the wey of charite. 

(3) Examination by the Bishop of Both and WeUs^ Chancellor 
of England, of two persons to whom one Eobert Crody had 
made a feoffment by patrol, on his death-bed^ in trust for his 
wife for life, vnth remainder to his daughter in tail, (Cal, 
vol. t. p, xliii,) 

Be it hade in mynde that the x. day of August the reigne of 
Eynge Henry the syxt after the Conquest xvit®, John Gover 
of Wyntenayse Herteley in the shire of Suthampton, husbond- 
man, and Thomas Attemore of the same toune, husbondman, 
apperyng afore the right reverent Fader in Gode the Bisshop of 
Bath and Welles Chaunceller of Ingelond, in his manoir of Dog- 
mersfeld, and ther examined severally uppon a certein feffe- 
ment made to thayme by one Robert Crody of certeyn londes 
and tenements in the toune afore especified, sayde and confessyd 
tber expressely by there othes upon a boke howe that the 
saide Bobert, the Wednesday nyxt after the fest of Seint Michell, 
the yere of the reigne of Kynge Henry the fyfte after the Con- 

* Notice the informal character of these early wills. In one case it is a 
deed of declaration of trust, in the other a letter that is considered to 
operate as a will. Aee below, Chap. YIU. 
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OH. VI. quest, viii^, in the eyenyng, lejng in an honse of bis awen 

atte the saide toune, so sore seke in his bede that for his seke- 

nesse he myght noght be remeved, in to so moche that in the 
same nyght followyng he died, callede to hym the forsaide John 
and Thomas, sayng to thaym in this maner — 'Sires ye be the 
men in whome I have grete trust afore moche other persones, 
and in especial that suche will als I shall declare you atte this 
tyme, for my fiill and last will, shall thresh yonr gude help by 
oure Lordes mercy be perfourmed; Wherefore I late you have 
full knowlich, that this house which I ly in, and all myn other 
londes and tenements in this toune, I yeve and graunte to you, 
to holde to you your heires and yonr assignes, to this entent, 
that after myn deces, ze shall make estate of the same house, 
londes and tenements to Alice my wyfe [for] tenne of hir lyye, 
ao that after hir deth thay remayne to Margarete my doghter, 
and to the heires of hir body loufully becomyng, and if sche die 
withoute heir of hir body comyng, that then thay remayne to my 
right heires for evermore. And to thentent that this my last 
will mowe be performed by you, als my trust is that it shall be, 
her atte this tyme I delyver you possession of this house in the 
name of all my londes and tenements afore especified^ als holy 
and entierly als they wer ever myn atte any tyme.' By force 
wherof the forseide John and Thomas wer possessyd of the 
house, landes and tenements aforseide, in thaire demesne als of 
fee, and of the same house, londes and tenements made estate to 
the saide Alice, after the deth of hir saide husbond, accordyng 
to the entent and will afore declared. 

(4) The following case is interesting, as showing an at- 
tempt made to obtain a recogriition of uses as an int^^ral 
part of the common law at the hands of the Conmion Law 
Courts^ and the reasons whj it was misuccessful, 

Yeab Book, 4 Edwabd IY, 8. 9, jTrofMlo^um. 

In a writ of trespass quart vi et armia dausum firegit\ eU,, 
ei arhores sficcidit, etc., et herbas eonculcavit et comumpsity etc. 

^ A perfeet livery of seisin. See above, Chap. m. § 19 (9). 

' This was the regular form of a writ of trespass (to lands) vi et armia, as 
opposed to a writ of trespass ' on the case.' The latter was an extensifm 
(by virtue of statute West. II, c 94) of the writ of trespass, which was 
originally applicable only to violent injuries, to all cases of damage caused 
by mtsfeazance (commission of wrongfhl acts), or even by iiofiKaasanca 
(omission of acta which a person ia bound to do)* 
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Cateshy^. The plaintiff ought Qot to have his action, for we OH. VI. 

say that long before the supposed trespass one J. B. was seised 

in fee of certain land and died so seised, which then descended 
to the defendant as heir-at-law of the said J. B., being the place 
where the trespass is supposed to have been committed, and the 
defendant being seised in fee of the said lands enfeoffed the 
plaintiff in fee, to the use of the defendant and upon confidence, 
and then the defendant by sufferance of the plaintiff and at his 
will occupied the land and cut the trees within the said land 
and depastured the herbage, which are the trespasses complained 
of in the action. 

Jenney^. That is no plea, for that is no certain matter — the 
sufferance of the plaintiff and that the defendant occupied by 
the will of the plaintiff — for such sufferance and will cannot 
be tried, for the intent of a man is uncertain, and a man should 
plead such matter as is or may be known to the jury, if the 
issue should be taken thereon'. And this cannot be upon the 
alleged sufferance or will of the plaintiff that the defendant should 
occupy, etc. ; and therefore in such a case to make a good issue 
or matter traversable, he should plead the lease made by the 
plaintiff to the defendant to hold at his will, which is matter 
traversable, and that may be tried. 

Catesby. Wherefore should the defendant not avail himself 
of this matter, when it follows by reason that the defendant 
enfeoffed the plaintiff to the use of the defendant, and so that 
the plaintiff is only in the land to the use of the defendant, 
and the defendant made the feoffment to the plaintiff in trust and 
confidence? And the plaintiff suffered the defendant to occupy 
the land, so that by reason that the defendant occupied the land 
at his will, this proves that the defendant shaU have the advantage 
of this feoffment in trust, in order to justify his occupation of the 
land by this cause, etc. 

Maile*. This is a good ground of defence in Chancery, for 
the defendant there shall aver the intent and purpose upon such 
a feoffment, for in the Chancery a man shall have remedy 
according to conscience upon the intent of such a feoffment^ 
but here by the course of the common law in the Common Pleas 

*■ Counsel for defendant ' Counsel for plaintiiT. 

' The Chancellor as an ecclesiastic could look into a man's heart and 
conscience and see what his intent was ; a jury could only pronounce upon 
matter ' in pais,' open notorious facts known to all the neighbours. See 
above, p. 323. 

* A judge. 

Z 
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CH. VI. or King's Bench it is otherwise, for the feoffee shall have the 

land; and the feoffor shall not justify contrary to his own 

feoffment, that the said feoffment was made in confidence or the 
contrary. 

CaUsby. The law of Chancery is the common law of the land, 
and there the defendant shall have advantage of this matter and 
feoffment; wherefore then shall he not have it in the same 
manner here % 

Maile. That cannot he so here in this court, as I have already 
said, for the common law of the land is different from the law of 
Chancery on this point. 

CaUsby passed over the point ; and as to the trees he repeated 
the former plea, and said that he had no further answer. As 
to the herbage, he said that the plaintiff was seised in fee and 
leased the land to the defendant to hold at his will, etc. ; where^ 
fore the defendant entered and committed the alleged trespasser 
for which the action was brought. 

Jenney traversed the lease, etc. 

(5) The following cases show that though lands might be 
held to the use of a married woman^ the Chancellor would 
not allow her to join with her husband in disposing of her 
interest during the coverture or marriage, but would treat 
any disposition made by the feoffee to uses at the joint 
request of the husband and wife as a breach of trusty for 
which the feoffee must answer. The principle upon which 
this rule was established is clearly stated in the cases below. 
On similar grounds it has become the established practice 
to protect the wife against imprudent dispositions of her 
property under the influence of the husband by inserting in 
the deed of settlement a provision that she is not during the 
coverture to make any alienation of her property by way of 
anticipation^. Subject however to this restriction^ a married 
woman had^ prior to the ist of January, 1883, the same 
absolute power of disposition over property held by trustees 
for her separate use as if she were unmarried; and now by 
the Married Women's Property Act, i88a, the intervention of 

' By sect. 19 of the Harried Women's Property Act, 1889, the efficai^ 
of a provision in restraint of anticipation is with certain limitations pre- 
served. 
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a trastee is no longer necessary^ and a married woman is CH. VI, 
capable ^ of acquiring, holding, and disposing by will or other- 
wise of any real or personal property as her separate pro- 
perty, in the same manner as if she were a feme sole ^/ 

Tbab Book, 7 Edwabd IV, 14. 8. TrandaHon. 

There was the following case in Chancery. A man was 
enfeoffed to the use of a woman, who took husband (baron). 
Husband and wife then sold the land to' a stranger, for a certain 
sum of money, the wife received the money; and husband and 
wife then prayed the feoffee to the use of the wife to make an 
estate of this land to the stranger, and he enfeoffed the stranger. 
Afterwards the husband died, and the wife brings a subpoena 
against him who had been enfeoffed to her use, and he pleaded 
all the circumstances, and to this plea the plaintiff demurred*. 
And the case was rehearsed in the Exchequer Chamber befoi^ 
the Chancellor and the Justices of both Benches. 

Starkey (for the plaintiff). The plea is not sufficient, for what 
was done by the wife was void, for if she had been seised of the 
land, and the husband and the wife had made a feoffment thereof, 
after the husband's death she would have had a *cui in into',' 
for that the feoffment made by the wife during the coverture is 
void, and so here in conscience this sale made by husband and 
wife was entirely the act of the husband, and not of the wife, etc. 
Ad quod tola cwria concessitf etc. And the Chancellor said that 
the wife non potest consentire during the coverture, if it be 
through dread or coercion (that she did it), that cannot be said 
to be consent, and everything that a married woman does shall 
be said to be done through dread of her husband, and that they 
would pay no regard to the fact of her having received the 
money, because she could have had no advantage of it, but only 
the husband, etc. The Chancellor said to Starkey, 'What do 
you pray 1 ' 

* 45 & 46 Vict. c. 75, sect. 1 (i). 

' That is, she admitted the |>lea to be true in fact, but alleged that the 
facts therein stated, though true, did not in point of law amount to a valid 
answer to her claim. 

' This was the remedy by which the wife might recover after the hus- 
band's death her lands in the hands of a feoffee to whom the husband had 
granted them with the assent of the wife, although she had herself been 
a party to the feoffment* See the form of the writ in the next case. 

Z 2 
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CH. YL [Starkey^ We pray that the defendant shonld be oonunitted to 
prison until he have satisfied ns concerning the land, etc. 

The Chancellor, Yon can have a subpoena against the vendee 
who is in possession of the land, and recover the land against 
him*. 

Yeherlcn, If he knew of the deceit and wrong done to the 
woman, then the subpoena lies against him, otherwise not. 

The Chancellor, He knew that the woman was a fims covert. 

Starkey, We pray that the defendant be committed to prison, 
and as to the subpoena against the other we wish to be advised. 

Yeab Book, i8 Edwabd IY, ii. 4. Translation, 

There was the following case in the Chancery. A fsme eoU 
made a feofiPment in confidence (to her own use), and then took 
husband, and during the coverture (she dying in her husband's 
lifetime) she declared her will that her feoffees should make an 
estate to her husband, to him and his heirs for ever, and after 
her death her husband sued a subpoena. The question was 
whether this will was good or not. 

Trematle, It seems that the will is good, and that the feoffees 
will be compelled to make an estate according to the will. For 
just as the wife can make executors with the agreement of her 
husband', so can she declare her will by the agreement of her 
husband that the feoffees should make an estate to the husband, 
and conscience will see that it should be done. 

Vavisor. There is a great difference between your case and this 
case, for there are divers cases in which by agreement with her 
husband the wife may make executors, as if a bond be made to a 
woman before her marriage, during the coverture by agreement 

^ It was the interference of the Chancellor with the ' franc tenement * 
which made the Commons so jealous of his jurisdiction in the earlier 
stages of its growth. See Spence, Equitable Jurisdiction, i. p. 344. 

' As a general rule, prior to the Married Women's Property Act, 1883, 
a married woman could make no valid will. Her husband might however 
assent to her disposing of her personal property by will thereby waiving 
his right to take out administration to her property, and effect would 
then be given to the dispositions of her will. This however could only 
extend to those rights of the wife which had not become vested in the 
husband in his marital right : these (before the Married Women's Pro* 
pertj Act, 1870) were confined to * choses in action not reduced into pos- 
session,' e.g. a debt due but not paid, and parapliemalia. As to the 
complete powers of disposition by will or otherwise now given by the 
Married Women's Property Aet^ 1889^ see above, p. 339. 
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witli her husband she can make execntorsi and in that case the CH. VI. 

executors shall have an action of debt on the bond, because 

the husband cannot in any wise have an action upon it after 
the death of the wife, for his* interest is determined by her death ; 
so as to her apparel, which is called in our law paraphernalia^ 
of this by agreement with her husband she can make a will, 
and that would be good, and they are the goods of the husband, 
but in the present case the law is otherwise, for the law will not 
suffer anything done by her during the coverture to be good, 
and if during the coverture she makes a feoffment of her land, 
it is void, and this proves well that nothing done by her during 
the coverture is goo4 concerning any inheritance, for the writ 
' cui in vita ' runs, ' cui ipsa in vita sua contradicere non potuit,' ^ 
and so this proves well that her act and her will is void during 
the coverture, etc. 

Jaye ad idem. If this will be good, the inheritance of the wife 
during the coverture will not be safe from alienation by the 
husband, for the feoffment made before the coverture is to that 
intent that the alienation of the husband should be ineffectual, 
and thus if the will should be effectual, that would be prejudicial 
to the heir (of the woman), q\iod Svliard concessit. 

The Chancellor. The will cannot be good, for she cannot 
acquire or lose land during the coverture without her husband, 
and seeing that she cannot do that at the common law, and that 
any act done by her is merely void, the law of conscience says also 
that her will should be so (void) and ineffectual 

Tremaile. A jQne levied by husband and wife is good. 

Vavisor. The reason is that she shall be examined in open 
court by the justices, and her intent is proved by matter of 
record. 

But the opinion of all those at that time, except Tremaile, was 
that the will was void. 

* See p. 339, n. 3. 



CHAPTER Vn. 



THE STATUTE OF USES AND ITS PEINCIPAL EFFECTS 

ON MODEBN CONVEYANCING* 

CH. Yll. ly the last chapter the early history of uses of lands has 
been traced in outline. It has been seen that^ originating 
simply in a moral or religious obligation, a use of lands 
became a recognised collection of rights and duties, incum- 
bent upon and enjoyed by the 1^^ owner and the beneficiary 
respectively, and capable of being asserted and enforced by 
the proper tribunal. In reviewing the subsequent history 
of uses it must be borne in mind that the tendency of 
philosophical thought prevailing at the period in question was 
to invest all abstract ideas with a real and substantial existence, 
to treat of them not merely as collective names for a variety 
of particular &cts and circumstances agreeing in the points 
designated by the general name^ but as having a real 
existence^ apart from the particular or individual instances, 
and possessing definite attributes or properties necessarily 
inherent in their essence. These realist notions will be found 
to have exercised an important and pernicious influence upon 
the development of the law of land, and this influence is most 
conspicuous in the history of uses. A use is now r^^arded 
as an abstract entity, possessing certain qualities of its own, 
which naturally flow from it or are inherent in it. Thus 
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the development of the law is frequently the result of a CH. vii. 
discussion as to what these essential qualities of a use are, ^ ^* 
and when they are supposed to be ascertained by reasoning, 
they are made the basis of judicial decision, all other con- 
siderations, such as expediency, or conformity to general 
principles of law, being thrown into the background. It 
must be confessed that the handling of ^ uses ' by the com- 
mon lawyers contrasts unfavourably with the enlightened 
system which had been constructed by the succession of 
ecclesiastical chancellors. 

§ I. Tie Statute of Uses, 27 Henry Fill, c. 10. 

Before the passing of the Statute of Uses in the twenty- 
seventh year of Henry YIII, attempts had been made to 
protect by l^islation the interests of creditors, of the king^ 
and of the lords^ which were affected injuriously by feoffments 
to uses. It has already been seen that the legislature at 
a very early date interfered in the interest of creditors to 
render uses liable to be taken in execution for debt^. Sy 
I Richard III^ c. i, the conveyances of cestui que use were 
made good without assent of the feoffees ^ ; and by 4 Henry 

^ See aboTe, p. 316. 

' This statute, after reciting ' that by privy and unknown feoi&nents 
great unsurety, trouble, costs and grievous vexations do daily grow betwixt 
the king's subjects, insomuch that no man that buyeth binds, tenements, 
rents, services, or other hereditaments, nor women which have jointure or 
dower in any lands, tenements, or other hereditaments, nor the last wiU 
of men to be performed, nor leases for term of life or of years, nor annui- 
ties granted to any person or persons for their services for term of their 
lives or otherwise, be in perfect surety, nor without great trouble and 
doubt of the same by reason of such privy and unknown feoiEments,' enacted 
* that every estate, feoffment, gift, release, grant, leases, and confirmations 
of lands, tenements, rents, services, or other hereditaments, made or had, 
or hereafter to be made or had, by any person or persons being of full age, 
of whole memory, at large and not in duress, to any person or persons, 
and all recoveries and executions had or made, shall be good and effectual 
to him to whom it is so made, had or given, and to all other to his use, 
against the seller, feoffor, donor, or grantor of the same, and against the 
seUers, feoffors, donors, or grantors, and his and their heirs claiming the 
same only as heir or heirs to the same sellers, feoffors, donors, or grantors, 
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CH. VII. VII, c. 17, the lord was giv^i the wardship of the heir, 
^ ^' The tendency of these and similar enactments was to assi- 
milate in some particulars the position of cestui que use to 
that of l^^l owner, to throw upon him some at all ev^its 
of the burdens and liabilities attaching to the legal owner- 
ship. What imperfect success attended these attempts ap- 
pears from the preamble of the Statute of Uses. The object 
of that Statute was by joining the possession or seisin to 
the use and interest (or^ in other words, by providing that all 
the estate which would by the common law have passed 
to the grantee to uses should instantly be taken out of 
him and vested in cestui que use), to annihilate altogether 
the distinction between the legal and beneficial ownership, 
to make the ostensible tenant in every case also the legal 
tenant, liable to his lord for feudal dues and services, — 
wardship, marriage, and the rest. As will be pointed out 
in the next chapter, by converting the use into the l^al 
interest the Statute did away with the power of disposing 
of interests in lands by will, which had been one of the 
most important results of the introduction of uses. Probably 
these were the chief results aimed at by the Statute of Uses. 
A strange combination of circumstances — the force of usage 
by which practices had arisen too strong even for l^islation 
to do away with^, coupled with an almost superstitious 

and eyery of them, and against aU other having or diiiming any title or 
interest in the same only to the use of the same seller, feoffor, donor, or 
grantor, or sellers, donors, or grantors, or his or their said heirs, at the 
time of the bargain, sale, covenant, gift, or grant made, saving to every 
person or persons such right, title, action, or interest by reason of any 
gift in taU thereof made, as they ought to have if this Act had not been 
made/ 

^ The invasion of ' the old accustomed law in many things,' eepeeiaUy 
the interference with the practice of disposing of lands by will, was one 
of the grievances which led to the insurrection of 1536W ' Masters, there 
is a statute made whereby aU persons be restrained to make their wiU 
upon their lands ; for now the eldest son must have all his other's lands, 
and no person, to the payment of his debts, neither to the advancement 
of his daughters' marriages, can do nothing with their lands, nor eannot 
give to his youngest son any lands.' Speech of Mr. Sheriff Dymock at 



THE STATUTE OF USES. 345 

adherence on the part of the courts to the letter of the CH. YIL 
Statute — ^produced the curious result, that the effect of the * ^ 
Statute of Uses was directly the reverse of its purpose, 
that by means of it secret convejances of the legal estate 
were introduced^ while by a strained interpretation of its 
terms the old distinction between beneficial or equitable and 
legal ownership was revived. What may be called the 
modem law of Real Property and the highly technical and 
intricate system of conveyancing which still prevails^ dates 
from the legislation of Henry VIII. 

27 Henby VIII, CAP. 10. An Act oongebkiko Uses 

AND Wills. 

Where by the common laws of this realm, lands, tenements, 
and hereditaments be not devisable by testament, nor ought to 
be transferred from one to another, but by solemn livery and 
seisin, matter of record^, writing sufficient made bona fide, with- 
out covin or fraud, yet nevertheless divers and simdry imagina- 
tions, subtle inventions, and practices have been used, whereby 
the hereditaments of this realm have been conveyed from one to 
another by fraudulent feofiments, fines, recoveries, and other 
assurances craftily made to secret uses, intents, and trusts, and 
also by wills and testaments, sometimes made by nvde parolx 
and words, sometimes by signs and tokens, and sometimes by 
writing, and for the most part made by such persons as be 
visited with sickness, in their extreme agonies and pains, or at 
such time as they have had scantly any good memory or re- 
membrance ; at which times they being provoked by greedy and 
covetous persons lying in wait about them, do many times 
dispose indiscreetly and unadvisedly their lands and inheritances; 
by reason whereof, and by occasion of which fraudulent feoff- 
ments, fines^ recoveries, and other like assurances to uses, con- 
fidences, and trusts, divers and many heirs have been unjustly 
at sundry times disinherited, the lords have lost their wards, 
marriages, reliefs, harriots, escheats, aids, pur fair fitz chivaUer 
and ptMT J3e marier, and scantly any person can be certainly 
assured of any lands by them purchased, nor know surely against 

Homcastle, quoted from BoUs House MS. A. a, 99, in Froude, History of 
England, III. 91. 
^ That is, by process in a court of record, e. g. by fine or recovery. 
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CH. VII. whom they shall use their actions or execution for their rights, 
§ 1. titles, and duties ; also men married have lost their tenancies by 
the curtesy, women their dowers; manifest perjuries by trial of 
such secret wills and uses have been committed ; the king's 
highness hath lost the profits and advantages of the lands of 
persons attainted, and of the lands craftily put in feoffment to 
the uses of aliens bom, and also the profits of waste for a year 
and a day of lands of felons attainted, and the lords their es- 
cheats thereof; and many other inconyeniences have happened, 
and daily do increase among the king's subjects, to their great 
trouble and inquietness, and to the utter subversion of the 
ancient common laws of this realm ; for the extirping and 
extinguishment of all such subtle practised feoffments, fines, 
recoveries, abuses, and errors heretofore used and accustomed 
in this realm, to the subversion of the good and ancient laws of 
the same, and to the intent that the king's highness or any 
other his subjects of this realm, shall . not in any wise hereafter, 
by any means or inventions be deceived, damaged, or hurt, by 
reason of such trusts, uses, or confidences: It may please the 
King's most royal Majesty, that it may be enacted by his High- 
ness, by the assent of the Lords Spiritual and Temporal, and the 
Commons, in this present parliament assembled, and by the 
authority of the same, in manner and form following: that is 
to say, that where any person or persons stand, or be seised \ 
or at any time hereafter shall happen to be seised of and in any 
honours, castles, manors, lands, tenements, rents, services, rever- 
sions, remainders, or other hereditaments, to the use, confidence, 
or trust* of any other person or persons', or of any body 



^ In order to bring this statute into operation, one person must be 
to the use of another. Hence the first grantee must have an estate of free- 
hold, e. g. the land must be conveyed by feofOonent or otherwise to ^ in fee, 
or in tail, or for life, to the use of B. This executes the use in B, and B 
takes the estate limited to him by virtue of the statute, everything which 
would have been given to ^ by operation of the common law being 
instantly taken out of him and vested in B. On the other hand, if lands 
are given to A for ten years, or for any estate less than freehold, to the 
use of £, ^ is not seised to the use of By i.e. he has not the posseasion as of 
freehold, consequently the statute does not operate, and A retains the 
legal interest in the term. For the same reason the words of the statute 
have no reference to copyhold estates. 

' Though the word that is most frequently employed to designate the 
beneficial interest is 'use' — e. g. feoffinent to A and his heirs to the tcae of 
B and his heirs — any words expressing the same intention are sufficient 
to rai^e a 'use/ In practice however, since the revival of the juriadietion 
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politick \ by reason of any bargain, sale, feofiment, fine, recovery, CH. Ylt.* 
covenant, contract, agreement, will, or otherwise, by any manner § 1- 
means whatsoever it be ; that in every such case, all and every *"" 
such person and persons, and bodies politick, that have or here- 
after shall have any such use, confidence, or trust, in fee simple, 
fee tail, for term of life, or for years, or otherwise ; or any use, con- 
fidence, or trust, in remainder^ or reverter, shall from henceforth 
stand and be seised, deemed, and adjudged in lawful seisin, 
estate, and possession of and in the same honours, castles, 
manors, lands, tenements, rents, services, reversions, remainders, 
and hereditaments, with their appurtenances, to all intents, con* 
structions, and purposes in the law, of and in such like estates, 
as they had or shall have in use, trust, or confidence of or in the 
same; and that the estate, title, right, and possession that was 
in such person or persons that were or hereafter shall be seised 
of any lands, tenements, or hereditaments, to the use, confidence, 
or trust of any such person or persons, or of any body politick, 
be firom henceforth clearly deemed and adjudged to be in him or 
them that have, or hereafter shall have such use, confidence, or 
trust, after such quality, manner, form, and condition as they had 
before, in or to the use, confidence, or trust that was in them*. 

of the Court of Chancery as explained below, the word uae is commonly 
applied to a different species of interest to that designated by tnuL 

* One person must be seised to the use of anothery so if lands are con- 
veyed to A and B and their heirs to the use of A and B and their heirs, 
there is here no person seised to the use of another, and consequently the 
eonyeyance does not operate under the statute, but has its effect at 
common law. It is otherwise if there is any substantial difference be- 
tween the persons to whom the seisin is given and the cesiuisque tuent, e. g. 
if lands are given to A and B and their heirs to the use of ^, B, and Cand 
their heirs. Here the statute operates. 

* Or corporations, see above, p. ai6. 

* Therefore remainders can be created by way of use as well as at 
common law ; e. g. feoffment to A and his heirs to the use of B for life, 
remainder to the use of C in tail, remainder to the use of D in fee. See 
Table III in Appendix to Part L 

* The statute contains a double provision, (i) that the interest of cestui 
que uae shall be turned into an actual possession or legal seisin (thus, if 
lands are given to A and his heirs to the use of B for life, or to the use of 
C for ten years, by virtue of this provision B is seised of a freehold estate 
for life and C is possessed of a term of ten years) ; (a) that the common 
law seisin shall be taken out of the grantees or feoffees and vested in cestui 
que use. Hence it follows that the estate limited to cestui que use must not 
be laiger than that given to the grantee or feoffee to uses : e.g. a grant 
to ui to the use of B and his heirs would only give B a life estate. 
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CH. VII. 2. And be it foriiher enacted by the authority aforesaid, That 
i ^^ where divers and many persons be or hereafter shall happen to be 
jointly seised of and in any lands, tenements, rents, reversions, 
remainders, or other hereditaments, to the use, confidence, or 
trust of any of them that be so jointly seised ^ that in every 
sach case that or those person or persons which have or hereafter 
shall have any such use, confidence, or trust, in any such lands, 
tenements, rents, reversions, remainders, or hereditaments, shall 
from henceforth have and be deemed and adjudged to have, only 
to him or them that have, or hereafter shall have, such use, 
confidence, or trust, such estate, possession, and seisin of and in 
the same lands, tenements, rents, reversions, remainders, and 
other hereditaments, in like nature, manner, form, condition, 
and course, as he or they had before in the use, confidence, or 
trust of the same lands, tenements, or hereditaments. .... 

3. And where also divers persons stand and be seised of and 
in any lands, tenements, or hereditaments in feendmple ot 
otherwise, to the use or intent that some other person or 
persons shall have and perceive yearly to them and to his or 
their heirs one annual rent of x. li. or more or less out of the 
same lands and tenements, and some other person one other 
annual rent to him and his assigns for term of life, or years, or 
for some other special time, -according to such intent and use as 
hath been heretofore declared, limited, and made thereof* : Be it 
therefore enacted by the authority aforesaid, that in every such 
case the same persons, their heirs, and assigns, that have such use 
and interest to have and perceive any such annual rents out 
of any lands, tenements, or hereditaments, that they and every 
of them, their heirs and assigns be a4judged and deemed to 
be in possession and seisin of the same rent of and in such 
like estate as they had in the title, interest, or use of the said 
rent or profit, and as if a sufficient grant or other lawful con- 
veyance had been made and executed to them by such as were 
or shall be seised to the use or intent of any such rent to be had. 

Therefore a seisin should always be created ' coeztensiTe with the uses 
which are intended to be raised.' (Sugden's Gilbert on Uses, p. la?.) 
In practice, an estate in fee simple is always limited to the common law 
grantees. 

^ e. g. when there has been a feoflknent ioA^B, and C and their heirs to 
the use of A and his heirs. 

' That is, where lands are vested by f eoi&nent or otherwise in A and his 
heirs to the use and intent that B and his heirs for ever shall receive a 
rent (see above, p. 936, n. a) issuing out of those landa 
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made, or paid according to the very trust and intent thereof^, CH. VII. 
and that all and every such person and persons as have or here- § ^- 
after shall have any title, use, and interest, in or to any snch 
rent or profit shall lawfully distrain for non-payment of the said 
rent, and in their own names make avowries, or by their bailiffs 
or servants make cognisances and justifications', and have all other 
suits, entries, and i^medies, for such rents as if the same rents 
had been actually and really granted to them with sufficient 
clauses of distress, re-entry, or otherwise, according to such con- 
ditions, pains, or other things limited aud appointed upon the 
trust and intent for payment or surety of such rent. 

4. And be it further enacted by the authority aforesaid, that 
whereas divers persons have purchased, or have estate made and 
conveyed of and in divers lands, tenements, and hereditaments, 
unto them and to their wives and to the heirs of the husband, 
or to the husband and to the wife, and to the heirs of their two 
bodies begotten, or to the heirs of one of their bodies begotten, 
or to the husband and to the wife, for term of their lives, or for 
term of life of the said wife, or where any such estate or pur- 
chase of any lands, tenements, or hereditaments, hath been or 
hereafter shall be made to any husband and to his wife, in 
manner and form expressed, or to any other person or persons, 
and to their heirs and assigns, to the use and behoof of the said 
husband and wife, or to the use of the wife, as is before rehearsed, 
for the jointer of the wife, that then in every such case every 
woman married having such jointer made or hereafter to be made 

^ The eflbct of this provision is to vest the rent in cettui que ua$ (JS, last 
note), and consequently all the legal remedies for the rent are also vested 
in him, to the same extent as if he had received a direct grant of the rent 
operative at common law. The limitation of a rent in the first instance 
to A and his heirs to the use of B and his heirs is not touched by this 
section, which deals only with the case of a person being aeised of lands to 
the use that another may receive a rent. Bent, however, is a * tenement ' 
within the first section, and therefore by a grant of a rent by deed to A 
and his heirs to the use of B and his heirs a use of the rent is executed in 
B, and all the legal remedies which he would have had by a direct grant 
at common law are vested in him. A rent, as has already been said, is 
regarded as a freehold interest, and the proper remedy for its recovery, 
before the abolition of real actions, was by assize of novel disseisin. 

' When a person whose goods have been distrained seeks to replevy 
them (i. e. recover by an action of replevin), and the defendant justifies 
this taking of the goods, he is said to make aoowryithe justifies in his own 
right (e. g. under a distress for rent in arrear due to him); and to make 
cognisance if he justifies in the right of another^ 
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CH. VII. shall not claim nor have title to have any dower of the residue of 
§ ^^ the lands, tenements, or hereditaments, that at any time were 
her said hushand's, hy whom she hath any such jointer, nor shall 
demand nor claim her dower of and against them that have the 
lands and inheritances of her said hnshand, but if she have no 
such jointer, then she shall be admitted and enabled to pursue, 
have, and demand her dower by writ of dower after the due 
course and order of the common laws of this realm, this act or 
any law or provision made to the contrary thereof notwith^ 
standing \ 

5. Provided always that if any such woman be lawfully ezpulsed 
or evicted from her said jointer, or from any part thereof without 
any fraud or covin, by lawfiod entry, action, or by discontinuance 
of her husband, then every such woman shall be endowed of as 
much of the residue of her husband's tenements or hereditaments, 
whereof she was before dowable, as the same lands and tenements 
so evicted and expulsed shall amount or extend unto. 

f . Provided also, that if any wife have or hereafter shall have 
any manors, lands, tenements, or hereditaments unto her given 
and assured after marriage for term of her life or otherwise in 
jointer, except the same assurance be to her made by act of par- 
liament, and the said wife after that fortune to overlive her said 
husband, in whose time the said jointer was made or assured unto 
her, that then the same wife so overliving shall and may at her 
liberty after the death of her said husband, refuse to have and 
take the lands and tenements so to her given, appointed, or 
assured during the coverture, for term of her life, or othenvise 
in jointer, except the same assurance be to her made by act of 

^ The effect of the grant of lands to the use of a man and his wife has 
been already noticed. See above, p. 399. It will be seen from this paswge 
that the original meaning of 'jointure ' is a joint estate given by way of 
use to husband and wife jointly. In common acceptation, however, it 
extends to a sole estate, and is defined by Sir Edward Coke to be * a com- 
petent livelihood of freehold for the wife of lands and tenements to take 
effect in profit or possession presently after the death of the husband for 
the life of the wife at least.' (Coke upon Littleton, 36 b.) Before this 
statute the widow would not have been endowed of the lands of which the 
husband only had the use. The conversion of his beneficial interest into 
the legal estate amongst other legal incidents caused the right of the 
widow's dower to attach, and thus the wife who had been provided for by 
means of a jointure would, but for this provision, have derived an ad- 
ditional benefit from the statute which had not been contemplated. It 
was therefore provided that a jointure properly created before marriage 
should be a bar to dower ; and thus the law remains at the present day. 
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parliament, as is aforesaid, and thereupon to have, ask, demand, CH. VII. 
and take her dower by writ of dower, or otherwise, according to * ^' 
the common law, of and in all such lands, tenements, and heredita- " 
ments, as her husband was and stood seised of any state of in- 
heritance at any time during the coverture; anything contained 
in this act to the contrary in anywise notwithstanding. 

9. And forasmuch as great ambiguities and doubts may arise 
of the validity and invalidity of wills heretofore made of any 
lands, tenements, and hereditaments to the great trouble of the 
King's subjects, the King's most royal Majesty minding the tran- 
quillity and rest of his loving subjects, of his most excellent and 
accustomed goodness is pleased and contented that it be enacted, 
by the authority of this present parliament, that all manner true 
and just wills and testaments heretofore made by any person or 
persons deceased, or that shall decease before the first day of May 
that shall be in the year of our Lord Qod 1536, of any lands, 
tenements, or other hereditaments, shall be taken and accepted 
good and effectual in the law, after such fashion, manner, and 
form, as they were commonly taken and used at any time within 
forty years next afore the making of this act, anything contained 
in this act, or in the preamble thereof, or any opinion of the 
common law to the contrary thereof notwithstanding ^. 

10. Provided always, that the King's Highness shall not have, 
demand, or take any advantage or profit for or by occasion of the 
executing of any estate only by authority of this act to any person 
or persons or bodies politick, which now have or on this side the 
said first day of May which shall be in the year of our Lord Qod 
1536, shall have any use or uses, trusts, or confidences in any 
manors, lands, tenements, or hereditaments holden of the King's 
Highness by reason of primer seisin, livery, ouster-le-main, fine 
for alienation, relief, or harriot, but that fines for alienation, 
reliefs, and harriots shall be paid to the King*s Highness, and also 
liveries, and ouster-le-mains shall be sued for uses, trusts, and 
confidences, to be made and executed in possession by authority 
of this act, after and from the said first day of May, of lands, 
and tenements, and other hereditaments holden of the King in 
such like manner and form, to all intents, constructions, and 
purposes as hath heretofore been used or accustomed by the order 
of the laws of this realm. 

15. Provided also, that this act nor anything therein contained, 
shall not be prejudicial to the King's Highness for wardships of 

> See Chap. YIIL 
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CH. VII. heirs now being within age, nor for liveries, or for onster-le-maijis, 

§ 1* to be sued by any person or persons now being within age, or 

of full age, o£ any lauds or tenements unto the same heir or heirs 

now already descended; anything in this act contained to the 

contrary notwithstanding. 

§ 2. Effect of the Statute of Uses upon tie power (f dealing 

mtA the Legal Estate in Lands. 

The Statute of Uses at once produced important effects 
upon the old modes of conveying the legal estate in lands. 
It has been already seen what were the appropriate modes 
of conveying freehold estates at common law. If the free- 
hold was to pass immediately from the gpnntor to the grantee, 
feoffment with livery of seisin was the only appropriate mode. 
In practice the same result was accomplished by the fictitious 
processes of fines and recoveries. It has also been seen under 
what circumstances the Chancellor would before the Statute 
have held that the party taking by the common law convey- 
ance would hold to the use^ not of himself, but of the grantee 
or some other person. Wherever, with certain exceptions to 
be hereafter noticed^, such a construction would before the 
Statute have been put upofi the conveyance by the Chancellor 
— wherever a use would have been raised in &vour of some 
person other than the feoffee or grantee at common law, 
by reason either of an express declaration of the use, or of 
circumstances from which the intention of raising the use 
would necessarily have been inferred, in all such cases after 
the Statute the legal estate passed to the person in whose 
favour the use was declared or implied. 

Thus if a feoffment, a fine, or a recovery was made, levied, 
or suffered to A and his heirs to the use of £ for ten years, 
and subject thereto to the use of C for Hfe, and after C^s 
decease to the use of JD in tail, with remainder to the use of E 
in fee, the various estates would take effect by virtue of the 

^ Active trusts, trusts of leaseLold interests, and uses upon uses. See 
below, § 4. 
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Statute according to the several limitations^ just as if a valid OH. VII. 
conveyance of them had been made operating at common law. ^ ' 
The livery of seisin necessary to pass the freehold by feoffment 
need only have been made to A, the Statute is then called 
into operation^ and is powerful enough^ without anything 
further, to take the property from A and to vest it in the 
various persons according to their specified interests. 

In the same way^ if a feoffment was made by ^ to J? 
and his heirs without consideration, the use would before 
the Statute, as has been before seen^ have been held to come 
back to A. The Statute ^ executes ' this use, and the l^^l as 
well as the beneficial interest results^ or comes back to the 
feoffor. 

The distinction made in the text-books between the raising 
of a use by a conveyance operating by transmutation of pos- 
session^ and raising a use without transmutation of possession, 
has already been noticed^. In the former case a mode of 
conveyance is employed suffici^it at common law to take the 
estate out of the donor and to vest it in the donee. To this 
conveyance is superadded, either by express words or by 
necessary implication, the obligation upon the donee to hold 
to the use of the donor or of some third person, or of the donor 
together with some third person. 

Instances of dispositions of land of this kind would be, 
feoffment by ^ to 5 to the use of C, conveyance by way of 
fine or recovery from ^ to J? to the use of A and C, feoffment 
by ^ to jS without consideration. In these cases no estate 
vests permanently in B. The common law seisin which is 
given to him serves only to bring the Statute into operation. 
In the first of the above cases the legal estate vests at once in 
C, in the second in A and C jointly, in the last it results at 
once or comes back to A* 

Uses are raised without transmutation of possession when 
the legal owner of lands binds himself to hold the lands for 
the use of some other person. It has already been seen that 

^ See aboye, p. 326. 

Aa 
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GH. vil. the usual mode of effecting this before the Statute was by 
* ' bargain and sale^ or covenant to stand seised^. In these 
cases the use, which before the Statute was raised in favour 
of the covenantee or bargainee^ is now execnted bj the 
Statute, and thus these two assurances take their phuses as 
modes of convejring the legal interest in lands. Thus A 
covenants to stand seised for B his eldest son and his heirSy 
or in consideration of j^ioo bargains and sdls his lands to 
C and his heirs. B and C by force of the Statute take an 
estate in fee simple in piedsely the same way as if that 
estate had been conveyed to them respectively by feoffment 
at common law. 

It will be easily seen that the Statute at once enabled a 
tenant in fee simple to deal with his lands in ways which 
would have been impossible at common law. For instance, 
at common law a man cannot convey to himself any interest 
in lands. Thus, suppose A and B are jointly seised of lands 
as trustees'^ and A dies, whereby the whole estate vests in B, 
and it is desired to appoint C a new trustee, and to vest the 
lands in B and C jointly '. Before the Statute it would have 
been necessary for B to make a feoffment with livery to JD 
and his heirs, so that I) might make a feoffment with livery 
to B and C and their heirs; after the Statute the same object 
might be effected by one conveyance, namely, to B and his 
heirs to the use of B and C and their heirs. This is the 
ordinary mode of vesting trust-estates in a new trustee. 

So by bringing the Statute into operation a man may 
convey a legal estate to his wife, which is impossible at 
common law^« 

One of the immediate effects of the Sta tute was^ as ha s 

^ See above, p. 398. ' As to trustees see below, § 4. 

' As to joint tenants see aboYe, Chap. Y. § 4. Obserre that a simple 
eonveyance of a moiety hjBtoC would make B and C tenants in common 
and not joint tenants, a kind of interest mach less suitable to the position 
of trustees, as each trustee would in that case have a separate inheritanee 
which would devolve on his own representatives. 

* Sugden' Gilbert on Uses, p. 150. 
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been seen, to give legal v alidity and effect to ^ barg ains and CH. VII. 
es/ These transactions reqnired no particular cerem&ny, ^^' 



no open or notorious act, snch as livery of seisin ; and tnta 
one of the great objects of the Statute, the prevention of 
secret conveyances, would have been eluded. This war at 
once perceived by the legislature, and in the same year a 
second Act was passed intended to prevent the mischief of 
secret baigains and sales by providing for their enrolment 
in one of the superior courts or before the eustos roCulorum of 
the county in which the lands were situate ^. 

Another effect of the Statute of Uses was to introduce at 
once modes of dealing with the legal interest, in respect to 
the period and conditions of its commencement and termin- 
ation, which were wholly unknown to the common law. 

It has been shown in the sixth chapter that before the 
Statute the Chancellor was in the habit of enforcing uses 
jW&t6d so as to arise at a future time, ^ch limitations 
now became effectual also at law, and conveyancers were 
thus enabled to i ntroduce limitations of njucli gre ater com- 
^ication , in dealin g with the legal estate, than was pos sible 
at common law. 

This vrill be best understood by examples. When once a 
conveyence is made effectual to give the common law seisin in 
fee to the in*antees to uses, any number of uses may be created 
to arise inrccession. In othL words, interests may be given 
within certain limits (to be explained presently) to a greater 
number of persons, and to arise and come to an end on a 
greater variety of contingencies than was possible at the 
common law. For instance, a person in contemplation of 
the marriage of his eldest son wishes to settle lands upon 
him and upon the issue of the marriage. Accordingly A^ the 
settlor, conveys the lands to £ and C and their heirs to the 
use of himself and his heirs until the intended marriage. A 
therefore takes back to himself an estate in fee simple until 
the marriage takes place, and if it does not take place at all, 

* See below, § 3. 
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CH. YII. no actual clUuige occurs in his rights of property over the 
^ land. The next limitation may be, after the marriage to the 

we of B and C (the trustees) for a term of 99 years upon 
certain trusts, e.g. to pay a sum for pin-money to the wife 
dpring the marriage. The next limitation may be, after the 
determination of the said term and in the meantime subject 
thereto and to the trusts thereof to the use of A the settlor 
for life. This would not be possible at the common law, for 
np estate could be limited after a fee simple, nor could a man 
convey any interest to himself; but as before the Statute 
there was nothing to prevent the trustees being bound to hold 
to a different trust upon the happening of a specified event, 
so there is nothing since the Statute to prevent the legal 
estate in fee simple changing on the happening of the specified 
event to a legal estate for life. Then after A^s death to the 
use of his eldest son for life. This is a vested remainder, as 
explained in Chapter Y^. Then to the use of such son^s 
eldest son in tail. This gives a contingent remainder to 
the eldest son, and is usually followed by similar remainders 
to other sons and other provisions, last of all by a remainder 
to the use of A and his heirs, or of the heirs of A for ever, 
which gives A an ultimate remainder in fee simple '. 

' Prior to the Statute 8 ft 9 Yiot. c. 106, (see above, p. 966,) which pre- 
vented the destruction of contingent remainders by alienation merger or 
forfeiture of the particuhur estate^ it was usual to insert in settlements 
before the limitation of the contingent remainders, a vested remainder to 
the use of trustees during the life of the tenant of the particular estate 
upon trust to preserve the contingent remainders, and for that purpose to 
make any entries or bring any actions that might be necessary. This device 
is said to have been invented during the time of the Commonwealth 
by Sir Orlando Bridgman and Sir Geoffiry Palmer. See Blackstone, ii. 
p. 17a. 

' It maybe useful to compare the form of a marriage settlement of land 
given in Schedule IV of the Conveyancing and Law of Property Act, 188 x, 
44 &; 45 Vict. c. 41 : — 

This Indenture, made the day of 188a, between John M. 

of of the ist part, and Jane S. of of the and part, and 

JT of and T of of the 3rd part, Witneeaeth that in 

consideration of the intended marriage between John M. and Jane S. John 
M. as settlor hereby conveys to JC and T, All that &c To hold to JTand T 
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A case is reported where a man bargained and sold in fee CH. vii. 
part of his estate and covenanted to give the bargainee the ^ ^' 
offer of the residue^ and that if he (the bargaioor) should ' go 
about to ali^' the residue to another that then he would 
stand seised to the use of the bargainee in fee ^. The event 
subsequently happened^ the bargainor did attempt to alien 
the residue to another^ and it was held that the use thereupon 
arose in &vour of the bargainee^ and that the legal estate 
passed to him. So, although at common law a feoffment 
could not be made to take effect at a future time, a feoff- 
ment to A and his heirs to the use of B and his heirs at the 
death of /. 8, — a living person — would be valid, and upon the 
death of /. 8. the legal estate would vest in By the use in the 
meantime resulting to A. 

The above instances may suffice to suggest a distinction 
which is usually made between what are called (i) shifting 
uses^ {q) springing uses, (3) future or contingent uses, or more 
properly, uses limited to take effect as remainders. 

The distinction between the first two of the above classes 
has in the history of the law been of less importance than 
the distinction between those two classes and the third. 



in fee simple to the use of John M. in fee simple until the marriage, and 
after the marriage to the use of John M. during his life without impeach- 
ment of waste with remainder after his death to the use that Jane S., if 
she suryiyes him, may receive during the rest of her life a yearly jointure 
rentcharge of £ , and subject to the before mentioned rentcharge 

to the use of JT and T for a term of five hundred years without impeach- 
ment of waste on the trusts hereinafter declared, and subject thereto to 
the use of the first and other sons of John M. and Jane S. successively 
acoording to seniority in tail male with remainder (jinaert here, if thought 
dntrtiMs, to the use of the same first and other sons successively according 
to seniority in tail with remainder) to the use of all the daughters of John 
M. and Jane S. in equal shares as tenants in common in tail with cross 
remainders between them in tail with remainder to the use of John M. in 
fee simple (Jntert trusts qf term qf 500 years/or raising portionSf ftc) 

In witness, fte. 

The expi«flsions ' in fee,' in tail ' are by the Act (sect. 51) made sufficient 
without the use of the words * heirs,' or ' heirs of the body.' 

^ Sugden's Gilbert, p. 161. Bolle's Abridgment, p. 7861 k, 40 and 41 
iElizabetii. 
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CH. YII. A shifting use is where a use baa be en properly created, and 
* 2. then upon the happening of some specified eve nJ Ltbe into 'efit 
first created passes away from the person enjoying it, and 
vests, pariially or wlioliVy m some otbar person. ^ For instance, 
if lands are given to A and his heirs to the use of B and his 
heirs, bnt if £ die in the lifetime of A then to the nse of C 
and his heirs. Upon the death of ^ in A^s lifetime the nse is 
said to shift to C^. Again^ a provision is often made by way 
of the creation of a shifting use for an estate shifting away 
from the person to whom it is first given to some other 
member of the family on the acquisition of some other estate. 
Thus by the aid of shifting uses the old rules as to the crea- 
tion of future estates by way of remainder may be evaded, a 
future freehold interest can since the Statute be created by 
way of shifting use to take effect without waiting for the 
determination of a particular estate, and an estate in fee 
simple can by the same method be made to pass from one 
person to another. Nor can any alienation or disposition of 
the lands by the first cestui que use affect the interest of the 
peiBon who, upon the happening of the specified contingency, 
is entitled to the use of the lands ^. 

Springing uses differ from shifting uses merely in the &Lct 
of their arising by virtue of the mode of their creatio n as new 
uses, and not 0}>erating by way of shifting of a use already 
created from one person to another. Thus the instance of 
a bargain and sale and covenant above given, and a feoff- 
ment to take effect in future, are instances of the creation of 
springing uses ^. 

* Shifting uses appear to baye been introdnoed very toon after tiie 
passing of the Statute of Uses. Brooke's Abridgment, Feofbnent al Usee, 
330 b. no. 30^ giTes an instance in 6 Edward VL The xeport eoneliides, 
' Et ideo Tide q«e homme al oest jour poit fiure feoffment al use^ et que 
ruse diangera de un in autre par act ex post &cto par oireiimstanoe, si bien 
que il fbra devant I'estatnte 37 H. VIII, de uses.' 

' Compare Markby's Elements of Law, p. 155, note. 

* There is an instance of a springing use in Brooke's Abridgment, 331 b, 
SO, in 30 Henry VIII, three years after the psssing of the Statute of Uses. 
' If A covenant with B that when A shaU be enfeoffed by £ of 3 aeres iMkDy 
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Both shifting and springing naes are subject to the ' role CH. Vli. 
against perpetuity/ the history and nature of which will be ^^' 
noticed presaitly. 

FiUure or cotUinpeni U9e9, or, as they might be called, uses 
limited as lemainderB, present somewhat different features, 
though the importance of the distinction is much diminished 
by the recent Act 40 and 41 Vict. c. 33. By a series of de- 
cisions a rule was established that if a limitation could be 
regarded as a remainder it should not be r^^arded as a 
springing or shifting use^. Nor was this rule affected by 
the consideration that the use might be void if the stringent 
requirements which the common law dmianded in the caw of 
contingent remainders were not oompUed with. Thus if it 
unfortunately happened that the conveyancer in drawing the 
deed expressed the conditions on which the future use was to 
arise in such a way that the future estate could be construed 
as a remainder, and if, at the same time, such remainder was 
contrary to the old common law rules affecting remainders, 
which had long cessed to be founded on any substantial 
reason, the future interest was invalid in consequence of this 
defect in pcnnt of law. For instance, if a conveyance was 
made to B and his heirs to the use of A for 10 years, re- 
mainder to the use of the heirs of /. &, the remainder was 
void, being a contingent remainder limited upon an estate for 
years K The fact that if the limitation did not happen to &11 
within the definition of a remainder, it might be good as a 
springing use, was utterly disregarded. Perhaps in no point 

that then the said A and his heirs and all others seised of the land of ^ in 
8, shall be seised of it to the use of the said B and his heirs, then if A 
make a feoffinent of his land in S, and then B enfeoff A of the said 3 acres 
of land in D, then the feoifee of A shall be seised to the use of £, notwith- 
standing that he had no notiee of the use, for the land is and was bound 
by the aforesaid use, into whatsoever hands it might oome, and it is not 
like the case where the feoifee to usee sells the land to one who has no 
notice of the first use, for in the flrst-nentionad cMe the use had no 
•zistenoe until the feoftnent of the 3 aeres was made, and then the use 
cononenoed.' 
^ See Sugden's note to Gilbert on Uses, p« 17a. ' lb., p. 165. 



360 nSBS. 

CH. Yli. was the extreme technicality of the rnles relatiiiG: to uses more 
ii ..^pe..™. »™« ™ d»l i. part to ih. »L ^k« of 
at the commencement of this chapter. A partial remedy for 
this injustice in the case of contingent remainders created by 
instmments executed after August a, 1877^ has been provided 
by the Statute 40 and 41 Vict. c. 33^ by which it is provided 
that every contingent remainder ... in tenements or here- 
ditaments of any tenure which would have been valid as 
a springing or shifting use or executory devise or other 
limitation had it not had a sufficient estate to support it as 
a contingent remainder, shall, in the event of the jaartieular 
eitate determining before the contingent remainder veete, be 
capable of taking effect in all respects as if the conting^t 
remainder had originally been created as a springing or 
shifting use or executory devise or other executory limi- 
tation ^ 

One of the conmionest modes of calling into operation the 
Statute of Uses is by the creation of what are called ^^^fe'^r^ of 
appointment, that is^ conferring on a person a power of dis- 
posing of an interest iii lands quite irrespective of the fact 
whether or not he has any interest in the land himself. The 
creator or donor of the power in disposing of the lands makes 
a conveyance operative at common law, and at the same time 
declares that such and such uses are to arise on the execution 
of a proper instrument by a designated person. This is called 
technically giving to a person a power of appointment, and the 
instrument when executed operates as an appointment. The 
estate which passes under the power of appointment comes 
not from the donee of the power, but from the original 
settlor'; the only difference between an interest thus created 

^ It will be Been that the effect of the Statute is considerably nanowed 
by the words in italics. 

' This it is important to remember, as certain practical consequences 
follow. Amongst others, the amount of succession duty payable is often 
affected by the consideration whether the donee takes from the settlor 
who created the power, who may be a near relation, or from, the person 
who has executed the power in his &T0ur, who may be a stranger in blood. 
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and an immediate conveyance being, that instead of the uses OH. vil. 
being declared by the original settlor at the time of the ^ ^' 
conveyance of the legal estate^ it is left to a third person 
to declare them. 

Thus it was common in ordinary purchase deeds of land, 
where the purchaser was married before Jan. i, 1834^ to. 
introduce provisions of this kind in order to bar effectually 
any claim to dower on the part of his widow. No estate of 
inheritance in possession was given to the purchaser at all, 
but he was invested with a power of disposing of the lands 
for any estate. This was effected by conveying the lands to 
A and his heirs to such uses etc. as B (the purchaser) should 
appoint, and in default of and until appointment to the use of 
B for life^ remainder to the use of A and his heirs during the 
life of B ^, remainder to the use of B and his heirs. Under 
these limitations B never had more than an estate for life in 
possession; and therefore his widow's dower could not attach. 
At the same time^ by exercising the power of appointment he 
could in effect convey an estate in fee simple to any other 
person ^ 

Powers of appointment are sometimes general, and may be 
exercised by the creation of any estate in favour of any one^ 
including the donee of the power himself or his wife. Some- 
times they are special^ and can only be exercised by creating 
some particular kind of estate^ or in &vour of particular- 
persons or classes of persons. 

The forms prescribed in the instrument creating the power 

' When the Dower Act (3 and 4 WilL lY. c. 105) oame into operation, 
by which a simpler method of barring dower was introduced. 

' A Tested remainder which might by possibility take effect by the 
determination of jB's life estate in his lifetime, and was therefore sufficient 
to keep apart jB's life interest, and prevent it merging in the ultimate 
remainder in fee. 

' Sometimes a person has an estate in fee simple and also a general 
power of appointment. In this case he can convey either by exercising 
his power or conveying his estate in the ordinary way. In the former 
case the exercise of the power defeats and divests his own estate : in the 
latter case the conveyance of the estate extinguishes the power. 
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CH. YII. must be strictly observed, otherwise the power will not have 
^ ^' been effectoally executed. For instance, the power may be 
^Ten to be exercised by deed, in which case a will purporting 
to exercise it would be inoperatiye, and vice verta ^. 

When modes of creating future interests in lands by means 
of shifting and springing uses became common, a qnestion of 
great importance presented itself for solution, as to the pmod 
within which interests by way of uses arising at a future time 
might be created. It is plain that unless some limit of time 
had beai adopted, limitations might have been introduced 
into settlements by which estates might have been divested 
and created at ranote periods, and thus in effect an unrenBon- 
able restraint on alienation of lands might be introduced. 
And wh^ as wiU be explained in the next chapter, the power 
of disposing of lands by will was made part of the general law 
of the land, and wills were regarded as resembling convey- 
ances to uses rather than as instruments operating at ccMmmm 
law, the same question arose still more frequency upon the 
effect of devises of future interests in land, or as they were 
called, executory devises. 

What limits then are imposed by law r^^ulating the time 
within which future or executory interests in land created by 
instruments operating under the Statute of Uses or by will 
must take effect ? It has already been seen that the creation 
of future estates by way of remainder is limited by the rule 
that an estate g^ven to an unborn parson for life caonot be 
fcdlowed by any estate given to any child of such unb<Hn 
person '. It followed from this that the great object of settle- 
ments of lands, the preserving them in the settlor^s fsuaiily, 
could be attained only to the extent of giving an estate tail to 

^ For oertaia relaxttiofts tm to the Btr&etneat which the Uw raqolnB to 
execution of powers, and as to the relief which in 8ome caaet may be 
obtained in Equity againft defeetiye ezecation of powen, see WiUiame, 
Seal Property, p. 347, etc. 

' See above, p. 965, and WUliams on Real IVoperty, p. 393. The r«le 
is thene traced to Sir Edward Coke's metaphysical distinetaoa between a 
single or common and a dooble or remote 
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an unborn member of tbe family. But this estate^ after the CH. YII. 
introduction of the practice of suffering recoveries, was always ^ 
liable to be turned into a fee simple and alienated^ so soon as 
the tenant in tail came of age. The result was that settle- 
ments operating by way of creating estates in remainder could 
not absolutely prevent the alienation of lands for a longer 
period than during a life or lives in being and twenty-one 
years after. To this must be added a few months in the 
event of tenant in tail being en ventre 9a mere at the time of 
the dropping of the previous life estate. 

Future estates created by way of executory devise and 
springing or shifting uses required the invention of other 
rules as to the period within which such interests must arise. 
The earlier cases tend to limit the creation of such estates by 
the rule that they can only take effect after a life in being ^. 
Next, this limit seems to have been extended to embrace the 
case of an in&nt taking under an executory devise or by way 
of future use ; such limitations were upheld to the extent of 
allowing the vesting of the estate at the time of the infant 
attaining majority after the dropping of a life in being. 
Finally^ in Cadell v. Palmer ^ it was held that future interests 
might be created by way of executory devise or springing use 
to take effect twenty-one years after the dropping of a life or 
lives in being without reference to minority. Thus the power 
of a person having an estate in fee simple over his land has 
been to some extent extended by judicial legislation. Any 
attempt however^ directly or indirectly, to evade the ^rule 
against perpetuities^ by controlling the alienation of lands for 
a longer period than a life or lives in being and twenty-one 
years after is void ^. Thus if lands be granted to A and his 

^ See the eailier casee quoted and commented upon in the argument of 
Sir E. Sugden in Cadell ▼. Palmer, i Clark and FinneUy, 37a. 

' I Clark and Finnelly, 379. 

* John Duke of Marlborough derised lands to tnustees in trust for several 
persons for life, with remainders to their first and other sons in tail male 
BueoessiTely, and directed the trustees upon the birth of every son of each 
tenant for life to revoke the uses before limited to their respective sons in 
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CH. YII. heirs to the use of JB and his heirs until failure of the issue of 
^ ^' C, and upon such failure to D and his heirs^ the last limitation 
would be void, because it might be that the fiulure of the 
issue of C would not happen, if at all, till a distant period. 

§ 3. Statute of Enrolments. 

The main provisions of the following Statute have been 
already referred to ^. A bargain and sale enrolled under its 
provisions is still a possible mode of conveying a freehold 
interest in lands. 

An examination of the language of the Statute shows that 
its provisions only extend to prevent any estate of inAeritance 
or freehold being created without the observance of the pre- 
scribed forms. The Statute therefore did not extend to the 
creation of a term of years to arise by way of bargain and 
sale out of an estate of freehold. If A^ tenant in fee simple, 
bargained and sold his lands to B for ten years, there was 
no necessity for any enrolment, or even for any writing to 
evidence the transaction. The Statute of Uses at once 
operated upon the bargain and sale; one person, the bar- 
gainor, was seised to the use of another^ the bargainee, and 
there was no necessity for enrolment, inasmuch as the bargain, 
and sale did not purport to create an estate of inheritance or 
freehold. 

After a time an ingenious conveyancer ^ bethought him of 
availing himself of a bargain and sale as a secret mode of 
conveying freehold ihterests in lands^ thus avoiding the ne- 
cessity of any livery of seisin or of enrolment. It was after 
some doubt at length held by the Court of Wards ^ that a 

tail male, and to limit the lands to such sons for their lives, with re- 
mainders to the respectiye sons of such sons in taU male. It was held by 
Lord Keeper Henley (1759) that the clause <^ revocation and resettlement 
was void, as tending to a perpetuity and being repugnant to the estate 
limited, i Eden's Reports, 404. 

* See above, p. 355. 

' See Fonblanque on Equity, iL p. la. 

' In the i8th of James I. Lutwidge v. Mitton, Croke's Beports, James^ 
604. 
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bargain and sale for a term of years gave to the lessee by force CH. vil. 
of the words of the Statute of Uses 'possession^ of his term ^ ' 
as if he had actually entered on the land, at all events for the 
purpose of being capable of taking by a simple deed a release 
of the reversion ^. Thus if A^ tenant in fee simple^ bargained 
and sold the manor of Dale to £ for a year^ and the day after 
executed a release of the reversion in fee to ^ and his heirs, 
he would by the bargain and sale have immediately vested in 
him an estate for a year in possession. He would thereupon 
become capable of taking a release, and so soon as the release 
was executed, the smaller estate and the larger would coalesce 
and the term be ' merged^ or sunk in the larger estate, where- 
upon B would become tenant in fee simple in possession'. 
So popular did this conveyance become, that in ordinary cases 
it entirely superseded the feoffment, and bargain and sale 
enrolled, and became the general mode of conveying freeholds 
inter vivos till the year 1841. In that year an act was passed 
'for rendering a release as effectual for the conveyance of 
freehold estates as a lease and release by the same })arties ^.' 
This Act was repealed in 1844 by the Act to simplify the 
Transfer of Property^ ; and in 1845 the last-mentioned Act 
was in ite tarn repealed and superseded by the provisions of 
the Act to amend the Law of Real Property ^. The second 
section of this Act gives the power of creating and trans- 
ferring a freehold estate in possession by a simple deed of 
grant. The effect of the Statute of Uses is however still 
preserved, and a grant to uses under the Act to amend the 
Law of Real Property operates in precisely the same way, and 
is subject to precisely the same rules as any of the other 
conveyances to uses above noticed. The form of the convey- 
ance of land has been still further shortened and simplified 
by the Conveyancing Acts, 1881, 1882, 44 & 45 Vict. c. 41, 
and 45 & 46 Yict. c. 39 j but the principles of the law as 
affected by the previous statutes remain unaltered. 

^ See above, p. 959. ' See above, Chap. Y. § i. 

» 4 and 5 Vict c. ai. ♦ 7 and 8 Vict c 76. • 8 and 9 Vict c 106. 
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An Act coKCBRsmia Enbolmxhts of BAS6Ai]r8 ahd 

CONTJULCTS OF LaNDB AHD TeHXKSHTS. 

Be it enacted by the anthoritj of this present parliament, that 
from the last day of July, which shall be in the year of onr Lord 
C^ 153^9 ^^ manors, lands, tenements, or other hereditaments, 
shall pass, alter, or change from one to another, whereby any 
estate of inheritance or fireehold shall be made or take effect in 
any person or persons, or any use thereof to be made, by reason 
only of any bargain and sale thereof ^ except the same bargain 
and sale be made by writing indented, sealed, and enrolled in one 
of the King's Courts of Becord at Westminster, or else within 
the same county or counties where the same manors, lands, or 
tenements so bargained and sold lie or be, before the Ctutos 
Rotulorwn and two Justices of the Peace, and the Clerk of the 
Peace of the same county or counties, or two of them at the least, 
whereof the Clerk of the Peace to be one ; and the same enrolment 
to be had and made within six months next after the date of the 

same writings indented, And that the 

Clerk of the Peace for the time being, within every such county, 
shall sufficiently enrol and engross in parchment the same deeds 
or writings indented as is aforesaid, and the rolls thereof at the 
end of every year shall deliver unto the said Ctutas RotvUorum 
of the same county for the time being, there to remain in the 
custody of the said Cmtoa Botulorum for the time being, amongst 
other recoi*ds of every of the same counties where any such enrol- 
ment shall be so made, to the intent that every party that hath to 
do therewith may resort and see the effect and tenor of every such 
writing so enrolled. 

§ 4. Equitable Eitatea in Lands since tie Statute of Uses. 

The object of the framers of the Statute of Uses was un- 
doubtedly to do away with the distinction between the legal 
estate and the beneficial interest in lands which had given 
rise to the mischiefs recited in the preamble of the Statote. 
The properties which before the Statute had gathered round 

^ Observe that the case of a bargain and sale by Af tenant in fee simple, 
to the use of B for years, is not within the language of the statute. 
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the beneficial interest or use under tlie judicial legislation of CH. YII. 
the Chancellors now with some modification attached to the * *' 
legal interest in land. The modifications which the legal 
interest in lands consequently underwent^ the increased 
powers of disposition and control which the owner in fee 
acquired, have already been traced. But in some points the 
Statute fell short of what was required. The principle that 
a conscientious obligation unrec(^pused by the law might be 
enforced by the Chancellor was not affected by the Statute. 
If therefore there still were found cases of the creation of 
1^^ estates upon trust for certain purposes, which estates 
could not be executed or transferred from the common law 
grantee to the beneficiary by the force of the Statute, it 
would be still within the power of the Chancellor to decree 
that the conscientious obligations should be carried out. 

This occurred principally in three cases ^. In the first place 
an active duty might be imposed on the grantee of the land 
to do certain acts in reference to it for the benefit of some- 
body else. Land might be granted to A upon trust to collect 
and pay over the rents to B. Here it would be evidently 
intended that A should be legal owner, but a conscientious 
obligation would bind him to carry out the trust upon which 
he had received the land. Where therefore an active duty 
was imposed on the common law grantee, the use or trust was 
not executed by the Statute, but it was left to be enforced by 
the Court of Chancery. It is not always in practice an easy 



* See Equity Gftses Abridged, i 383. ' Notwithstanding this statute (a^ 
Hen. YIII, c 10) there are three ways of creating an use or a trust which 
still remains as at common law, and is a creature of the Courts of Equity, 
and subject only to their controul and direction, ist. Where a man 
seised in fee raises a term of years and limits it in trust for A etc, for 
this the statute cannot execute, the termor not being seised, andly. Where 
lands are limited to the use of A in trust to permit B to receive the rents 
and profits, for the statute can only execute the first use. srdly. Where 
lands are limited to trustees to receive and pay over the rents and profits 
to such and such persons, for here the lands must remain in them to 
answer these purposes : and these points were agreed to. Trin. 1700.* 
Syimon and IWtmt, per Ouriam, 
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CH. YU. matter to say when the trast which is imposed on the legal 
^ * owner is in the nature of an active duty, or when it is a use, 
trust, or confidence executed by the Statute. If lands are 
conveyed to A upon trust to allow £ to receive the profits, no 
active duty being imposed on A, this use is within the Statute 
and is executed, the legal estate vesting in £^, 

The second case was where a trust was declared upon a lease- 
hold interest. It has already been seen that this case ia not 
provided for by the Statute ^ If therefore a term of ten 
years be g^ven to ^ in trust for JB, the l^;al estate vests 
in A, and the trust could (before November i, 1875) only be 
enforced by the Court of Chancery. 

. But the most important defect, to remedy which the juris- 
diction of the Court of Chancery was ultimately called into 
action, arose from the strange doctrine laid down in Tyrrell's 
case^ 

It has often been remarked that English law bears traces 
of the realist doctrines of the Schoolmen. To deal with the 
conception of a use of lands as if it were a real thing, and 
to draw practical conclusions, however inconvenient, from this 
abstract idea, seemed perfectly natural to the lawyers of the 
sixteenth century. Thus it was a matter of most serious con- 
sideration in what manner the use could be preserved so as to 
arise and take effect in the case of future contingent uses. 
For instance, in a conveyance to A and £ and their heirs to 
the use of C and his heirs till the marriage of D, and after- 
wards to the use of D for life, remainder to the use of l/s 
eldest son, etc., it was made a grave question whether any 
rational account could be given of the reason why these 
future uses took effect. The ability of the common law 

^ This distinction was taken as early as the thirty-sixth year of Henry 
Till. ' Home fait feoffinent in fee al son use pur term de vie et qne 
puis son deoease J. K. prendra les profits, ceo fiiit nn use in J. K. 
Contrar. 8*U dit que puis son mort ses feoffees prendront les profits et 
liveront eux alJ. K. : ceo ne &it use in J. N., oar il nad eux nisi par les 
mains les feoffees.' Brooke's Ahridgment, Feoffinent al Uses, 5a. 

" See above, p. 346. • See below, p. 373. 
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seisin to furnish forth the use had been exhausted^ it had OH. Yll. 
supplied the vested legal interest of C to an extent coex- ^ ' 
tensive with itself, but how was it to supply that of 1) and 
of his unborn son besides ? Who could be said to be seised 
to the use of W^ unborn son ^ ? It is impossible even to state 
these difficulties in language intelligible to us, so completely 
has the mode of thought which gave them birth passed away. 
But such was the spirit in which the Statute of Uses was 
construed. 

Reasoning of a similar character led the lawyers to hold 
that^ when once the statute had been called into operation^ 
its powers were exhausted, and that, if a feoffment were made 
to A and his heirs to the use of B and his heirs to the use of 
C and his heirs^ it was impossible to give any effect to the 
limitation in favour of C. That 'a use could not be en- 
gendered of a use ' seemed no doubt a natural and intelligible 
proposition to Saunders, Chief Justice ^. It is a specimen of a 
rule of law with the most important consequences springing 
not from any consideration of its relation to expediency or to 
the wants of the community, but from an exaggerated con- 
ception of the mysterious qualities possessed by 'a use of 
lands,' and the consequences which flowed from them. 

Thus the doctrine arose that there could not be a use 
upon a use. If therefore A bargained and sold to £ to the 

^ Hence the wonderful doetrine of vwnJtiSA yviin» which required an act 
of Parliament (23 and 34 Yict. c. 38. s. 7) for its abolition* See VTilliams 
on Beal Property, pp. 34a, 343. A curious instance of the tenacity of 
metaphysical ideas may be seen in the wording of this section. The 
draughtsnuin found it necessary to say that the estate of ossfttt q^ km Is to 
take effect *• by force of and by relation to the estate and seisin originally 
Tested in the person seised to the uses.' What meaning can be attached 
to these words ? The limitations in the text are simply a mode of pro- 
viding that upon a given event D shall take the estate, that upon D's 
death it shall go to his eldest son, and that neither C nor D shall prevent 
these dispositions taking effect by any alienation. The curious point is 
that these effects of the Statute of Uses are the result not of considerations 
of public policy influencing either the legislature or the tribunals, but of 
the supposed logical consequences of the metaphysical conception of a use. 

* See below, p. 373. 

Bb 
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CH. Yll. use of Cy the second use was considered wholly void. No 
consideration was paid to the obvious intuition of the 
transaction, the consequence was supposed to follow from 
the nature of the use. Here then was a case for the in- 
terference of the Chancellor. It appears that by the time 
of Sir E. Coke, the uses upon uses which the common law 
courts refused to recognise were enforced in Chancery ^. Thus 
was restored the distinction between the equitable and the 
legal estate, which it had been the design of the Statute of 
Uses to abolish. 

These second uses were thenceforth known under the name 
of trusts. If lands were conveyed to A and his heirs, to the 
use of B and his heirs^ in trust for C and his heirs, B had the 
legal estate by force of the Statute of Uses. C's interest was 
wholly created and protected by the Court of Chancery. 

So if lands are conveyed to A and his heiis to such uses as 
he shall appoint ; and he appoints to B and his heirs to the 
use of C and his heirs, the legal estate is vested in By and Cs 
interest is equitable only. For all practical purposes C is the 
owner of the estate. He can call upon B to convey to him 
or his nominee; he can himself part with his interest to 
another person^ for whom B will, upon notice given to him, 
be a trustee ; C^s estate will descend to his heir according to 
the rules of law. 

Such is the origin of modem Trusts under which so large a 
portion of the land of the country is held. The student must 
accustom himself to the use and meaning of these technical 
terms. The legal estate is vested in the trustee^ in trust for the 
cestui que trusty who has the equitable estate. Whaiever tike 
rules of law are applicable^ trusts or equitable estates or in- 
terests follow those rules. Thus an equitable estate may be 

^ See Foorde t. HoskiiiB in la James I (a Balstrode, p. 337), in the 
course of wliich case Coke says, * If cestui qm uh desires the feoffees to 
make an estate oyer, and they so to do reftiae, for this refiisal an aoiioii 
upon the case lieth not, because for this he hath his proper remedy by a 
sabpoena in the Chanoeiy.' It seems that this could only apply to a use 
upon a use. 
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created in fee^ in tail^ for life, or for years ; an equitable OH. YII. 
estate taU may be barred in the same way as a legal estate ^ * 
tail; it will descend ab intestate according to the rules 
regulating legal estates; future estates in remainder and 
executory interests can be created in the same way, and 
are subject to the rule against perpetuity^; the husband 
of cestui que trust is entitled to an estate by the curtesy^ 
and the widow (since 3 and 4 Will. IV^ c. 105) to dower. 

Besides the creation of trusts of lands expressly by a 
declaration of the intent of the grantor^ which, though 
complete in itself^ is insufficient to convey the legal estate, 
there is also a large class of what are called implied trusts. 
This is too large a subject to be discussed here^ and it must 
be sufficient to say that wherever, according to the principles 
which regulated the action of the Court of Chancery as it 
existed before Nov. i, 1875, it would be inequitable from 
circumstances of fraud, mistake, or otherwise, for the legal 
owner of the land to be also the beneficial owner, the legal 
owner will be held to be a trustee for the person who is 
in equity entitled to the lands. Thus if a person has agreed 
to buy land, and has paid the purchase money without 
receiving a formal conveyance, the legal owner wiQ be held 
to be a trustee for him. 

The creation or assignment of trust estates must by the 
provisions of the Statute of Frauds' be evidenced by writing, 
but no other solemnity is necessary. This provision however, 
does not apply to implied or resulting trusts'. The same 
statute in effect rendered trust estates in the hands of the 

* It Bhould be observed that the rule that the freehold could not be in 
abeyance was not applicable to trust estates. There is therefore nothing 
to prevent a contingent equitable remainder being limited so as to take 
effect after a particular estate for years, nor was such a contingent 
remainder liable to be destroyed before the statute 8 and 9 Yiot. 
c 106^ by the forfeiture, surrender, or merger of the particular estate. 
(See Williams on Beal Property, p. 335 ; Feame, p. 984 ; and abovey 

p. a65). 
' 99 Car. II, c 3. ss. 7, 9. 

' Secta 

B b 2 
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CH. YII. heir liable for the debts of cestui q}*e trust^ to the same extent 
^ ^' as the legal interest, and subsequent statutes have placed the 
equitable interest on the same footing as the 1^^ in this 
respect. 

Amongst the most important consequences of the introduc- 
tion of this class of interests were the facilities thereby 
afforded for providing for married women. By law a married 
woman had^ as the fiction went, no separate existence apart 
from her husband. During her life therefore her lands 
became her husband's^ though they reverted to her or her 
heir after the termination of the husband's interest. But 
there was nothing to prevent the lands being conveyed to 
a trustee in trust for a married woman. The trustee in 
such a case would be bound to receive the rents and pay 
them to her^ so that the lands would be free from the control 
of her husband. The Court of Chancery even went the lengthy 
in order effectually to protect the woman from losing her pro- 
perty^ of allowing the validity in this case of a clause in the 
settlement restraining the power of the woman during the 
coverture to aHenate her interest in the lands — an exception 
to the general rule of law K Now by the Married Women's 
Property Act of 188a (45 and 46 Vict c. 74), the disability 
of married women to acquire hold and dispose of separate 
property in their own name has been abolished, and there 
is no longer any need for the interposition of a trustee, 
in the case of women married or acquiring property after 
1882. 

Such are the main features of this large and important 
branch of the law of real property. To go further into detail 
is beyond the scope of the present treatise, 

^ Sect. 10. See WilUaitks on Real Property, p. 903; and aboye, 
p. 281. 

* See HayneSy Outlines of Equity, p. 911. The clause restraining an- 
ticipation, as it is called, was first inserted at the suggestion of Lord 
Thurlow in a settlement of which he was trustee. This restraint is still 
effectual notwithstanding the Married Women's Property Act, i88a (45 
& 46 Vict, c 75, 8. 19). 
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TYBBBMi's Case. Michaelmas Term, 4 and 5 Philip and Mary, ^^' ^^^' 
In the Court of Wards, (Dyer's Beports, 155 a.) 

Jane Tyrrell, widow, for the sum of four hundred pounds paid 
by G. Tyrrell her son and heir apparent, by indenture enrolled in 
Chancery in the 4th year of Edward VI, bargained, sold, gave, 
granted, covenanted, and concluded to the said Q. Tyrrell all her 
manors, lands, tenements, &c, to have and to hold the said &c. 
to the said Q. T. and his heirs for ever*, to the use of the said 
Jane during her life without impeachment of waste ; and imme- 
diately after her decease to the use of the said G. T. and the 
heirs of his body lawfully begotten ; and in default of such issue, 
to the use of the heirs of the said Jane for ever. Quaere well 
whether the limitation of those' uses upon the habendum ' are not 
void and impertinent, because an use cannot be springing, drawn, 
or reserved out of an use, as appears jmma facie ? And here 
it ought to be first an use transferred to the vendee before that 
any freehold or inheritance in the land can be vested in him 
by the inrollment &c. And this case has been doubted in the 
Common Pleas before now ; idea quaere legem. But all the Judges 
of C. B. and Saitndebb, Chief Justice, thought that the limitation 
of uses above is void, &c. ; for suppose the Statute of inrollments 
(cap. 16) had never been made, but only the Statute of Uses 
(cap. 10) in 27 Henry YIII, then the case above could not be, 
because an use cannot be engendered of an use. 

GiBLAND v. Shabp. 37 EUzobeth, (Croke's Beports, Eliz. 

p. 382.) 

Trespass'. Upon demurrer* the case was that one infeoffed 
his two sons to the use of himself for life, and after to the use 
of them and their heirs, ad vltimam voluntatem suam perim- 
plendam; and afterwards devised it to Sharp, the defendant, in 
fee; and whether Sharp hereby shall have the land or not was 
the question. Gawdy conceived that he should not; for an use 

^ This oonveyanoe would take e£Peot by way of use under the statute, 
and thus a legal estate in fee siniple would be given to G. T. 

* The habendum is the part of the deed which designates the estate for 
which the grantee is to hold, * to have and to hold,' etc. 

' The action was for breaking and entering the plaintiff's land. 

* That is, the facts as stated upon the record or pleadings are admitted 
to be true, and the question is what is the legal result of the admitted 
facta 
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CH. VIL cannot be limited upon an use ; then when he limits it to the 
§ ^* use of his two sons and their heirs, he cannot afterwards limit 
it to the uses of his last will. But the words ad pefformandum 
tdtimam vokmtatem, as to limit any nses thereby, are void words. 
And to that opinion Clench agreed, but FewMr doubted thereof. 
Wherefore it was adjourned. 

Kevill v. Saukdebs. Mich. 1686. (i Vernon s Reports, 415.) 

Lands were given by will to trustees and their heirs in trust 
for Anne the defendants wife and her heirs, and that the trustees 
should from time to time pay and dispose of the rents and profits 
to the said Anne or to such person or persons as she by any 
writing under her hand, as well during oovertare as being sole, 
should order or appoint the same, without the intermeddling of 
her husband, whom he willed should have no benefit or disposal 
thereof; and as to the inheritance of the premises in trust for 
such person or persons and for such estate or estates as the said 
Anne by any writing purporting to be her will, or other writing 
under her hand, should appoint; and for want of such appoint- 
ment in trust for her and her heirs. The question was whether 
this was an use executed by the statute, or a bare trust for the 
wife, and the Court held it to be a trust only, and not an use 
executed by the statute. 



CHAPTER VIII. 



HISTORY OP THE LAW OP WILLS OP LAND. 

It has been seen that one of the most marked effects of CH. vili. 
the growth of feudalism was the abolition, except in certain 
localities^ of the practice of devising interests in lands by 
wiin. Such a disposition would have defeated the most 
valuable rights of the lord — relief, wardship, and marriage. 
It was therefore wholly inconsistent with feudal theories. 
In a great many boroughs^ and in gavelkind lands^ local 
customs were 6u£Sciently strong to preserve the ancient 
liberty of disposition by will, and cases relating to ' burgages 
devisable ' are common in the Year Books. 

It has also been seen how the practice of disposing of uses 
of land by will became prevalent under the protection and 
encouragement of the Chancellors. One of the earliest of the 
recorded cases on this branch of the law contains a disposition 
by will, or rather perhaps settlement^ of the use of lands 
made in the 6th year of Richard II*. Except therefore in 
the case of burgages devisable^ a devise^ before the legislation 
presently to be noticed^ was simply a declaration by the legal 
tenant of the uses to which his heir at his death should hold 
the lands^ or of the uses to which he had conveyed the lands 

^ See above, pp. 99, loi. 

* Botbanhale v. Wychingham, above, p. 334, n. a. 
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CH. VIII. to feoffees (such conveyance having been expressed to be to 
the use of his will)^ or else a dispoeition of a use which had 
abeady been created in favour of himself. 

In order therefore that the devisee of the use might enforce 
the disposition of the will^ the aid of the Chancellor was 
called in. The Chancellor would compel^ if necessary, the 
tenant of the legal estate to convey the land devised to cestui 
que tise, the devisee. 

It appears from the title and preamble of the Statute of ^ 
Uses that one of its principal objects was to abolish the 
power of disposing of interests in lands by will^ and thereby 
to restore to the king and the great lords the feudal dues 
which they could not claim if the estate of the heir were 
defeated by a devise. 

The Statute of Uses contained a saving in &vour of wills 
made before the first day of May, 1536 ^, the year following 
that of the passing of the Statute. Between that time and 
July ^O; 1540^ the power of testation was, as regards freehold 
interests in lands, wholly abolished, except in the localities 
mentioned above. It may however be well believed that it 
was impossible for the legislature, arbitrary and thorough- 
going as it was, to maintain a restriction so opposed to the 
habits and practices which had prevailed throughout the 
country ever since Uses had been imderstood and protected 
by the Chancellor*. Accordingly in the 32nd year of Henry 
VIII (1540), it was foimd necessary to restore a large mea- 
sure of the power of devising interests in lands. The pro- 
visions of the Statute 3a Henry VIII, c. i, are somewhat 
complicated; but the upshot of them is that power is given 
to every tenant in fee simple ^ to dispose of all his lands held 
by socage tenure, and of two-thirds of his lands held by 
knight-service. Careful provision is made by this Statute 
for the saving of primer seisins, reliefs, and fines on alienation, 
in the case of socage lands, and of the rights of wardship over 

' Sect. 9. * See above, p. 344, n. i. 

^ So interpreted by 34 and 35 Henry VIII, cap. 5. sect. 3. 
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the third part of knight-service lands^ in favour of the king CH. VIII. 
or other lord. 

When by the Act for the abolition of military tenures ^ 
tenure by knight-service was converted into free and common 
socage, the power of devise granted by the Statutes of 
Henry VIII extended to the whole of the lands of which 
previously only two parts had been devisable. 

No particular solemnity was required by the Statutes of 
Henry VIII for the execution of wills. The first Statute 
spoke of a will or testament in writing or other act lawfully 
executed in the testator's life. Consequently * bare notes in the 
handwriting of another person were allowed to be good wills 
within the Statute ^.' The law was altered by the Statute of 
Frauds (29 Car. II, c. 3), by which it was made a necessary 
condition of the validity of a will of lands that it should be 
signed by the testator, or by some other person in his pre- 
sence, and be subscribed by three or four credible witnesses. 

The law of wills of all property, whether real or personal, 
now rests on the provisions of the Wills Act, 7 Will. IV and 
1 Vict. c. 0,6. This Statute repealed the previous Statutes, 
except so far as regards their operation upon all wills made 
before January i, 1838. The principal requirements of the 
•Wills Act with regard to the form of wills ' are, that the will 
be in writing, signed at its foot or end * by the testator, or by 
some other person in his presence and by his direction ; such 
signature to be made or acknowledged by the testator in the 
presence of two or more witnesses present at the same time, 
who are to attest and subscribe the will in the testator's 
presence. 

The provisions of the Statute of Frauds above noticed 
introduced some harsh doctrines as to the rules affecting the 
necessary witnesses of a will. Formerly the notion prevailed 
that a witness who had any interest in the subject-matter of 
his testimony was therefore not a credible witness at all. 

* See Chap. IX. ' Blackstone, ii. p. 376. » Sect. 9. 

* Further explained and defined by 15 and 16 Yict. c 34. 
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CH. VIII. Henoe if the will was attested by only three witnesses, and 
contained a legacy or other provision in favour of one of them, 
his testimony would be excluded^ and the will was rendered 
invalid for want of the testimony of three credible witnesses. 
To such a length was the doctrine carried, that, if one of the 
witnesses was a creditor, or even husband or wife of a creditor, 
and the will contained a provision charging the testator's 
estates with the payment of his debts, the evidence of the 
witness was inadmissible, and the whole will consequently 
invalid. The harshness of this doctrine was to some extent 
modified by the Statute 25 Oeoige II, c. 6, by which gifts 
to witnesses were made void, thus destroying their interest, 
and creditors were made competent witnesses. By the Wills 
Act, 7 Will. lY and i Vict c. 26, section 14, it was provided 
that a will should not be void by reason of the incompetency 
of the attesting witness; and the provisions of the Act 25 
Oeoige II, c. 6, as to avoiding gifts to attesting witnesses, 
were re-enacted. These provisions were to some extent an 
anticipation of the general application of the principle which, 
mainly owing to the demonstrations of Bentham, ¥ras being 
gradually introduced into the various departments of the law 
of evidence, that the &ct of a witness having an interest is an 
objection only to the tpeiffAt and not to the adminibUity of hi» 
evidence ^. 

The operation of a will as a mode of acquiring rights over 
land is peculiar, and derives from its history attributes wholly 
different to those which characterise a will of personal or 
moveable property. A will of personalty inherits to some 
extent the Roman conception of a euceemo per universiiatem. 
It confers on the executor the whole of the testator's rights 
in respect of his personal property, and the greater portion of 
his duties. The executor is the universal successor of the 
testator. To use the language of Roman law, he is invested 
with the legal character, penona or statue^ of his testator, so 
&r as r^ards his personal property. 

^ See 6 and 7 Vict, c 85, and 14 and 15 VicL e. 99. 
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On the otha* hand^ the earliest definite juristic conception CH. vili. 
which was formed of an English will of lands seems to have 
been^ as has already been said^ that it operated as a declara- 
tion of the testator's intention as to the use or beneficial 
interest in lands — ^as^ in fact, a conveyance of the particular 
beneficial interest intended to be dealt with. Thus a will of 
lands has always been regarded as a conveyance of a particular 
interest, coming into operation immediately upon the death of 
the testator^ and not as creating a succession in the sense of 
Roman law. 

It followed from the original conception of a will as a mode 
of raising a use^ that a will, like any other mode of raising 
uses^ might create interests arising at a future time^ and 
divesting previous interests in a way unknown to the common 
law. These qualities seem to have been imparted even to 
a devise of lands, which, by virtue of a local custom, was 
operative at common law; and the common lawyers mar- 
velled when they reflected on the wonderful nature of a 
devise^ in a case^ for instance, of a burgage devisable which 
the will declared should be sold by the executors, how it 
could be that upon the testator's death the heir should, ac- 
cording to the course of the common law, be in by descent, 
and yet, upon the sale by the executors^ who had no other 
estate or interest in the lands beyond this mere power, be 
deprived of his inheritance ^. 

Thus at the time of the passing of the Statute of Uses 
the conception of a will of lands was that it operated as a 

*■ Year Book, 9 Hen. VI. 34 b. BabingUm : ' La naturo de devis, ou terres 
sont deriaables, eet, que on pent devieer qne la terre sera vendu par 
executors, et oeo est b'on. come est dit adeyant, et eet marvellous ley de 
raison : mes ceo est le nature d'un devis, et deyise ad este use tout temps 
en tiel forme ; et issint on aura loyalment firanktenement de cesty qui 
n'avoit rien, et en meme le maniere come on aura Jhre Jrwn JUwL, et uncore 
Tkvlfin est deins \ejlvni ; et ceo est pour performer le darrein yolonte de 

le devisor.' PasUm : * Une devis est marvellous en luy meme quand 

il pent prendre effect : car si on devise en Londres que ses executors ven- 
dront ses terres, et devie seisi ; son heir est eins par descent, et unoore 
par le vend des executors il sera ouste.* Williams on Real Property, 
p. 362. 
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CH. VIII. declaration of uses, taking effect at or after the testator's 
deaths and being subject to the same rules as r^fulated the 
creation of uses by transactions operating inter vivos. 

These characteristics continued to attach to wills when^ 
by the legislation of Henry VIII^ they became recogfnised as 
a mode of disposing of the lepal interest in lands. Just as^ 
before the Statutes of Henry VIII^ a will of lands had been 
regarded as a declaration of a use^ coming into effect upon the 
testator's deaths but speaking as from its date and dealing 
only with the interest then intended to be conveyed; so, 
after those Statutes^ a will of land operated as a conveyance^ 
dealing with the legal interest possessed by the testator at 
the date of the will^ and intended to be disposed of, but 
coming into effect only at his deaths and being consquently 
subject to revocation at any time before his death. 

So too, as there was no difference in the power of creating 
interests in future by way of use, -whether the uses were 
declared by will or raised inter vivos, when the power of 
disposing of the 1^^ estate was created by Statute^ a testator 
mighty without availing himself of the Statute of Uses^ create 
future or executory interests by his will^ without being bound 
by the strict rules of the common law limiting the power of 
creating future estates. For instance^ a devise to ^ in fee, 
but if he should not live to attain the age of twenty-one then 
to ^ in f ee^ or ten years after the testator's death to Cin fee, 
would be good and effectual^. These executory devises^ as 
they are called^ are subject to exactly the same rules with 
regard to the modes in which they can be created, the rule 
against perpetuity, and their liability to be construed if 
possible as contingent remainders^, as those governing 
springing and shifting uses, which have been explained in 
the last chapter ^ 

' See, for the effect of similar dispositions inter vivos at oommon law, 
above, Chap. V. J 3 (a). 

* Except so far as the law is altered by 40 and 41 Vict c 33. See above, 
p. 3^- 

' See Appendix to Part I, Table III. 
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It was at one time doubted whether the Statute of Uses GH. Yill. 
had any application to wills ^. For instance^ it was a ques- 
tion^ if lands were devised to B and his heirs to the use of C 
for life, whether Cs life-estate was executed by force of the 
Statute of Uses^ or whether it derived its efficacy simply from 
the intention of the fcestator to create interests as if by the 
operation of that Statute. It has however long been settled 
that a devise to uses operates under the Statute in the same 
way and subject to the same rules as a conveyance to uses. 
Whether this is by reason of the force of the Statute of 
Uses, or by reason of the intention of the testator to dispose 
of the lands as if the Statute of Uses really operated^ is a 
question of some metaphysical nicety, but of no practical 
importance. 

The rules as to the construction of wills form one of the 
most intricate and lea^t satisfactory portions of the modem 
law of real property. The subject is far too complex to be 
discussed at length in a treatise like the present. Starting 
with the general principle that the object is to ascertain 
the intention of the testator to be gathered from the whole 
will; and having regard to the fact that wills^ far more fre- 
quently than formal deeds operating inter vivas, are often the 
composition of persons who have no legal knowledge^ and 
sometimes little or no education, the Courts of Law and 
Equity have never applied the same strict and technical rules 
of construction to the language of wills as has been the case 
in regard to deeds. Thus^ for instance^ expressions in a wiU 
are held to be sufficient to create an estate in fee or in tail 
which would be insufficient in a deed ^. However^ in apply- 
ing the general principle^ a vast number of subordinate rule&i 
have g^wn up^ which have frequently in particular cases had 
the effect of defeating instead of furthering the intention of 
the testator. 

For instance, in a will a devise to A and his issue is held^ 

^ See a Jarman on WiUs, p. 968. 

' See instanoes in Blackstone, ii. 381. 
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CH. VIII. in accordance with the general principle^ to be sufficient to 
give to ^ an estate tail. These words would not be sufficient 
for the purpose in a deed; there distinct words both of pro- 
creation and of inheritance are necessary^. Following out the 
application of the general rule^ it was held that a devise to A 
for life, and ^in case he die without issue to B/ gives by 
implication an estate tail to ^ ^. The qualities of an estate 
tail therefore at once attached to such a gift by will, and A 
might at once convert his estate into a fee simple and so bar 
^'s remainder, and all other interests subsequent to his own. 
So common was this mistake, and so grievous the injustice 
wrought by this construction, that it was provided by the 
Wills Act that the words ' if A shall die without issue ' and 
like expressions should be construed to apply to the event of 
A*^ death without leaving issue living at his decease, and 
that such words should not, tak^i alone, be sufficient to 
create an estate tail ^. 

One of the commonest errors in a will made by ignonmt 
persons was to give an estate in lands to a person without 
adding words of inheritance or any expression to show that it 
was intended that the devisee should take more than a life 
estate. Though the oom'ts eagerly seized on any expressions 
evidencing this intention, and permitted estates in fee to be 
created by words which would have been totally insufficient 
for the purpose in a deed, it remained an inflexible rule that 
if lands were given to A simply, without the addition of any 
words from which an intention to give the fee could be 
gathered, A would take only a life estate K The Wills Act 

^ See above, p. 974. As to the statutory substitution of the words *■ in fee ' 
or 4n tair for the common law expressions, see 44 and 45 Vict, c 41, s. 51. 

* This foUows from the principle laid down in SheUey's ease (see above, 
p. 967). These words were held not to mean that the land was to go to B 
in case of ^'s death without leaving issue living at his decease, but to im- 
ply a gift to A and his issue with remainder to J5 in the event of the fiuhire 
of A*% issue, whether such fiulnre took place in ^'s lifetime or alter his 
decease. Such a gift therefore implied an estate tail vested in A, 

» 7 Will. rV and I Vict. c. a6. s. 99. 

* The rule is laid down in the Year Book, aa Ed. Ill, 16, no. 59. 
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provided that such a gift should bear the construction which CH. YIII. 
every person uninstructed in the law would naturally have 
placed upon it^ and words of inheritance are no longer in a 
¥rill necessary to pass the fee simple ^. 

Other important alterations were effected in the operation 
and construction of wills by the same Act. The most im- 
portant of these were the following. It has been seen that 
the original conception of a will of lands was that it operated 
as a present conveyance to take effect at a future time ^. It 
followed that if a man devised all his lands, the will applied 
only to those lands which were his at the date of the wiU, and 
did not affect after-purchased lands. This would be the case 
even if he sold and re-purchased lands which he owned at the 
date of the will ^. By the Wills Act it is now provided *, that 
every will shall be construed with reference to the property 
comprised in it ' to speak and take effect as if it had been 
executed immediately before the death of the testator, unless 
a contrary intention shall appear by the will.' As the law at 
present stands, therefore, a devise of 'all my lands' wilL 
convey to the devisee not only all the lands which the testator 
has at the time of the will^ but all which he may have acquired 
subsequently^ and which he retains at the time of his death. 
A corollary to this rule is^ that in the event of the death, in 
the lifetime of the testator, of any person to whom lands have 
have been specifically devised, if the will contains a devise of 
the residue of the lands to any other person, such person shall 
take as part of the residue the lands so specifically devised, 
which would otherwise have lapsed^ and gone to the heir at 
law*. 

As a general rule, if a devisee dies in the lifetime of the 
testator, though the devise may have been expressed to be 
made to him and his heirs, or to him and the heirs of his 

' 7 Will, rv and i Vict. c. a6. 8. 98. 

* See above, p. 379. 

' See for an early instance of this. Tear Book, 44 Edward III, p. 33. 

* 7 WiU. IV and i Vict. c. 96. s 94. 

* lb. sect. 96. 
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CH. VIII, bodjTj the devise lap^es^ or fails to take effect. This rule is 
altered by the Wills Act in two cases. Where there is a 
devise creating an estate tail, for example to A and the heirs 
of his body, and the devisee in tail dies, leaving issne surviving 
the testator, who would be inheritable under the entail, the 
devise is not to lapse, but to take effect as if the devisee had 
died immediately after the testator^. Further^ if a devise of 
an interest in lands not terminable at or before the death of 
the devisee be made in favour of a child or other issue of the 
testator who dies in the testator^s lifetime leaving issue^ and 
if any such issue survive the testator, the devise is not to 
lapse, but is to ' take effect as if the death of such person had 
happened immediately after the death of the testator '.' 

Again, under the older law a devise to a man s heir at law^ 
giving him no estate different from that which he would have 
taken by descent, was inoperative ; in other words, the title 
of the heir at law rested on descent and not on the will, no 
doubt because otherwise the lord would have lost his relief, 
wardship, and marriage. This rule was reversed by the Act 
to amend the Law of Inheritance \ 

Amongst other consequences of treating a will of lands as a 
conveyance to the devisee of the particular lands comprised in 
and dealt with by the will^ one of the most important was 
that no liability attached to the lands in the hands of the 
devisee for the debts of the devisor. The history of the 
liability of the Aeir for the debts of his ancestor has been 
already noticed ^. By the Statute of Fraudulent Devises ^ a 
tenant in fee was prevented from defeating creditors, who held 
securities by which the heirs were bound, by devising his 
lands^ and the devisee was made liable, equally with the heir, 
for such debts ; and the legislation noticed above \ providing 
for the administration of the real as well as personal estate of 

* 7 Will. IV and i Vict. o. a6. seo. 32. " lb. b. 33. 

* 3 and 4 Will. IV, c. 106. s. 3. ^ See aboTe, p. 981. 

* 3 William and Mary, c. 14, repealed and as to this matter re^naeted 
by II Geo. IV and i Will. IV, c. 47. • p. a82- 
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deceased debtors, applies equally to the devisee and the CH. VIII. 
heir. 

All dispositions by will are revocable and subject to altera- 
tion by the testator at any time before his death. The 
provisions of the WiUs Act respecting the mode of revocation 
and alteration are given below. 

(i) The Act of Wills, Wabds, and Pbimsb Seisins, whsbebt 

A Man may devise two Pabts of his Land. 32 Henry VIII, 
c. I. 

Where the Eing^s most royal Ifajesty in all the time of his 
most gracious and noble reign hath ever been a merciful, loving, 
benevolent, and most gracious Sovereign Lord, unto all and 
siogular his loving and obedient subjects, and by many times 
past hath not only showed and imparted to them generally by 
his many, often, and beneficial pardons heretofore by authority 
of his parliament granted, but also by divers other ways and 
means, many great and ample grants and benignities, in such 
wise as all his said subjects been most bounden to the uttermost 
of all their powers and graces by them received of God to render 
and give unto his Majesty their most humble reverence and 
obedient thanks and services, with their daily and continual 
prayer to Almighty Qod for the continual preservation of his 
most royal estate in most kingly honour and prosperity; yet 
always his Majesty, being replete and endowed by God with 
grace, goodness, and liberality, most tenderly considering that 
his said obedient and loving subjects cannot use or exercise 
themselves according to their estates, degrees, faculties, and 
qualities, or to bear themselves in such wise as that they may 
conveniently keep and maintain their hospitalities and families, 
nor the good education and bringing up of their lawful genera* 
tions, which in this realm (laud be to God) is in all parts very 
great and abundant, but that in manner of necessity, as by daily 
experience is manifested and known, they shall not be able of their 
proper goods, chattels, and other moveable substance to discharge 
their debts, and after their degrees set forth and advance their 
children and posterities ; Wherefore our said Sovereign Lord most 
virtuously considering the mortality that is to every person at 
God's will and pleasure most common and uncertain, of his most 
blessed disposition and liberality, being willing to relieve and help 
his said subjects in their said necessities and debility, is contented 

C 
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CH. VIII. and pleased that it be ordained and enacted by authority of this 

present Parliament in manner and form as hereafter followeth, 

that is to say, That all and every person and persons having or 
which hereafter shall have any manors, lands, tenements, or 
hereditaments, holden in socage, or of the nature of socage tenure, 
and not having any manors, lands, tenements, or hereditaments 
holden of the King our Sovereign Lord by knight-service, by 
socage tenure in chief, or of the nature of socage tenure in chief, 
nor of any other person or persons by knight-service, firom the 
twentieth day of July in the year of our Lord mdxl, shall have 
full and free liberty, power, and authority to give, dispose, will, 
and devise, as well by his last will and testament in writing, or 
otherwise by any act or acts lawfdlly executed in his life, all bis 
said manors, lands, tenements, or hereditaments, or any of them, 
at his free will and pleasure; any law, statute, or other thing 
heretofore had, made, or used, to the contrary notwithstanding. 

(Section 7, gives the same power of devising the whole 
where a person holds lands of the King in socage in chief, 
and also holds lands of other persons in socage, and has no 
lands holden by knight-service.) 

3. Saving alway and reserving to the King our Sovereign Lord, 
his heirs and successors, all his right, title and interest of primer 
seisin and reliefs, and also all other rights and duties for tenures 
in socage, or of the nature of socage tenure in chief, as heretofore 
hath been used and accustomed, the same manors, lands, tenements 
or hereditaments, to be taken, had, and sued out of and from the 
hands of his Highness, his heirs and successors, by the person or 
persons to whom any such manors, lands, tenements or here- 
ditaments shall be disposed, willed, or devised, in such and like 
manner and form as hath been used by any heir or heirs before the 
making of this statute; and saving and reserving also fines for 
alienations of such manors, lands, tenements, or hereditaments 
holden of the King our Sovereign Lord in socage, or of the natore 
of socage tenure in chief, whereof there shall be any alteration 
of freehold or inheritance, made by will or otherwise, as is 
aforesaid. 

4. And it is further enacted by the authority aforesaid, that all 
and singular person and persons having any manors, lands, tene- 
ments, or hereditaments of estate of inheritance holden of the 
King's Highness in chief by knight-service, or of the nature of 
knight-service in chief, from the said twentieth day of July, shall 
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have full power and authority by his last will, by writing or CH. VIII. 

otherwise, by any act or acts lawfully executed in his life, to give, 

dispose, will or assign two parts of the same manors, lands, tene- 
ments, or hereditaments, in three parts to be divided, or else as 
much of the said manors, lands, tenements or hereditaments as 
shall extend or amount to the yeariy value of two parts of the 
same in three parts to be divided, in certainty and by special 
divisions as it may be known in severalty, to and for the ad- 
vancement of his wife, preferment of his children, and payment 
of his debts or otherwise at his will and pleasure; any law, 
statute, custom or other thing to the contrary thereof notwith- 
standing. 

5. Saving and reserving to the King our Sovereign Lord the 
custody, wardship and primer seisin, or any of them as the case 
shall require, of as much of the same manors, lands, tenements, 
or hereditaments as shall amount and extend to the full and clear 
yearly value of the third part thereof without any diminution, 
dower, fraud, covin, charge or abridgment of any of the same third 
part or of the full profits thereof. 

6. (Saving of fines for alienation^.) 

7-13. (Further provisions extending the power of devising 
lands in all cases to two-thirds of knight-service lands, and 
to the whole of those held in socage; the' wardship of the 
lord being reserved as to the remaining third part of knight- 
service lands.) 

14-17. (Miscellaneous provisions reserving rights of king 
and lords.) 

(1) An Acjt foe the explanation op the Statute op Wills. 

34 and 35 Henry VIII, cap. 5. 

The former Statute is explained in sections 3-8 to cover 
cases of a person or persons having a sole estate, or interest 
in fee simple, or seised in fee simple, or coparcenary, or in com- 
mon in fee simple in possession, reversion, or remainder. 

^ See 34 and 35 Henry YIII, c. 5. sect. 6. This was interpreted to 
mean that when lands held of the Eling were devised by will, the devisee 
must sae out of Chancery the Sling's ' pardon for alienation,' paying for 
it the third part of the yearly value of the lands. 

C 2 
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CH. VIII. The deyiae may be ' to any person or persons, except Bodies 
Politick and Corporate/ 

14. And it is further declared and enacted by the authority 
aforesaid, That wills or testaments made of any manors, lands, 
tenements or other hereditaments by any woman covert, or person 
within the age of twenty-one years, idiot, or by any person de non 
9ane memory, shall not be taken to be good or effectual in the 
law*. 

(3) Thb Act poe the Amendment op the Laws with 
EESPECT TO Wills. 7 William IV and i Victoria, cap. 7,6. 

This Statute repeals the former Statutes upon the subject of 
wills^ and constitutes the basis upon which the present law of 
wills of real property rests. The most important of its general 
provisions are the following :— - 

Sect. 3. It shall be lawful for every person to devise, bequeath, 
or dispose of, by his will executed in manner hereinafter required^ 
all real estate and all personal estate which he shall be entitled to, 
either at law or in equity, at the time of his death, and which, if 
not so devised, bequeathed, or disposed of, would devolve upon the 
heir-at-law, or customary heir * of him, or, if he became entitled by 
descent, of his ancestor, or upon his execator or administrator ; 
and that the power hereby given shall extend to all real estate of 
the nature of customary freehold ' or tenant right, or customary or 
copyhold, notwithstanding that the testator may not have sur- 
rendered the same to the use of his will * ; or notwithstanding that 
being entitled as heir, devisee, or otherwise to be admitted thereto 
he shall not have been admitted thereto, or notwithstanding that 
the same, in consequence of the want of a custom to devise or 
sun*ender to the use of a will, or otherwise, could not at law have 
been disposed of by will, if this Act had not been made, or not- 
withstanding that the same, in consequence of there being a custom 
that a will or a surrender to the use of a will should continue in 
force for a limited time only, or any other special custom, could 

* The numbering of the sections in these Statutes is taken from. 
' Statutes at Lai^ge. ' The divisions in ' Statutes of the Realm ' are diiferent. 

* See above, p. 989. 

' See above, p. 990, n. 4. By thia provision wills of copyhold estates 
are assimilated to wills of freeholds. 

* See above, p. 993, n. 9. 
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not have been disposed of by will according to the power contained CH. VIII. 

in this Act, if this Act had not been made ; and also to estates 

$fwr atUre vie, whether there shall or shall not be any special 
occupant thereof \ and whether the same shall be freehold, 
costomary freehold, tenant right, customary or copyhold, or of any 
other tenure, and whether the same shall be a corporeal or an in- 
corporeal hereditament; and also to all contingent, executory, or 
other future interests in any real or personal estate ^ whether the 
testator may or may not be ascertained as the person or one of the 
persons in whom the same respectively may become vested, and 
whether he may be entitled thereto under the instrument by 
which the same respectively were created, or under any disposition 
thereof by deed or will ; and also to all rights of entry for con- 
ditions broken, and other rights of entry ' ; and also to such of the 
same estates, interests, and rights respectively, and other real and 
personal estate as the testator may be entitled to at the time of his 
death, notwithstanding that he may become entitled to the same 
subsequently to the execution of his will. 

7. No will made by any person under the age of twenty-one 
years shall be valid. 

8. No will made by any married woman shall be valid, except 
such a will as might have been made by a married woman before 
the passing of this Act ^. 

18. Every will made by a man or woman shall be revoked by 
his or her marriage ^ (except a will made in exercise of a power of 
appointment, when the real or personal estate thereby appointed 
would not in default of such appointment pass to his or her heir, 
customary heir, executor, or administrator, or the person entitled 
as his or her next of kin under the Statute of Distributions). 

* See above, p. 163, n. i. ■ See above, p. 267. 

' A right of entry, though it could only be reserved in fiivour of the 
grantor or his heirs (above, p. ^9), is thus rendered capable of alienation 
by will. These rights are also, by 8 and 9 Yict. 0. 106. s. 6, made alienable 
by deed inJter vivos, 

* See above, p. 340, n. a. A married woman could (before the recent 
statute) make a will in exercise of a power of appointment vested in her 
(see above, pp. 360-362). She could also dispose by will of her equitable 
interest in real property held to her separate use. The disability of a 
married woman to dispose of her separate property by will is now entirely 
removed by the Married Women's Property Act, i88a (45 and 46 Vict. 

c 75- »• !)• 

* Before this enactment the marriage 0/ a man was not sufficient to 

revoke his will unless he had also a child born to him. 
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OH. Yin. I9> ^o will shall be reToked by any presumption of an intention 
on the ground of an alteration in circumstances. 

20. No will or codicil or any part thereof shall be reyoked 
otherwise than as aforesaid, or by another will or codicil executed 
in manner hereinbefore required, or by some writing declaring 
an intention to revoke the same, and executed in the manner in 
which a will is hereinbefore required to be executed, or by the 
burning, tearing, or otherwise desti^oying the same by the testator, 
or by some person in his presence and by his direction, with Uie 
intention of revoking the same. 



CHAPTER IX. 



ABOLITION OF MILITAEY TBNTJEES. 

It wae doubtless the prevalence of the system of conveying CH. IX. 
lands to uses which, by alleviating the pressure of the feudal 
burdens^ delayed the change in the law which is the subject of 
this chapter. When by the selfish legislation of Henry YIII 
this mode of alleviation was rendered ineffectual, and the 
pressure was still further increased by the creation, under the 
provisions of the Statute 32 Henry VIII, cap. 46, of a Court 
of Wards and Liveries, for the express purpose of providing a 
more effectual and speedy mode of asserting the king's feudal 
rights, the burdens became too heavy to be borne; and the 
king being now the immediate lord of a vast portion of the 
land of the country, all classes of tenants were more interested 
in obtaining relief from feudal burdens owing to the king, 
than in preserving those due to such of them as were lords of 
manors. A striking picture of the condition of a tenant in 
capite by knight-service is given by Blackstone^. ' The heir, 
on the death of his ancestor, if of full age, was plundered of 
the first emoluments arising from his inheritance, by way of 
reli^sjxd primer seisin; and, if under age, of the whole of his 
estate during in&ncy. And then, as Sir Thomas Smith very 
feelingly complains ^, *' when he came to his own, after he was 

* Vol. ii. p. 76. 

* The CommonwealtlL of England, book iii. c. 5, written in the reign of 
Elizabeth. 
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CH. IX. out of wardship^ his woods decayed, houses &llen down^ 
stock wasted and gone^ lands let forth and ploughed to be 
barren/' to reduce him still farther^ he was yet to pay half- 
a-y ear's profits as a fine for suing out livery; and also the 
price or value of his marriage. Add to this the untimely and 
expensive honour of knighthood, to make his poverty more 
completely splendid^; and when by these deductions his 
fortune was so shattered and ruined^ that perhaps he was 
obliged to sell his patrimony^ he had not even that poor privi- 
lege allowed him without paying an exorbitant fine for a 
licence of alienation/ 

In the reig^ of James \, a project was brought forward for 
the removal of feudal burdens by converting all tenure of 
lands held of the king or other lords into tenure by fealty 
only, and such rent as was then due, and prohibiting the 
creation of any other species of tenure^ compensation being 
made to the king and other lords for the loss of feudal dues 
by the payment of an annual rent. This proposal was not 
carried into effect. Sir E. Coke mentions it with a strong 
expression of approval, and of hope for its ultimate success^. 

This hope was realised by the Long Parliament On the 
24th of February, 1645, the House of Commons sent up to 
the Lords a resolution, ^ That the Court of Wards and Liveries, 

^ The prerogatiye of the Crown of compeUing the tenaata «fi ooptfe to be 
knighted, recognised by the Statute de Militibus, z Edward H, stat. i, 
had become one of the most oppreasive of the feudal burdens. It was 
abolished by the Statute 16 Car. I, c. flo. See Blackatone^ ii. 69^ 

' 'At the parliament holden 18 Jacobi Regis it waa moved on the 
King's behalf, and commended by the King to the Parliament, for a com- 
petent yearly rent to be assured to his Majesty, his heirs and successors, 
that the King would assent that all wardships, primer seisins, relie& for 
tenures in capiU or by knight's-service should be discharged. Wherein 
amongst certain old parliament men these thirteen things did £aU into 
consideration for the effecting thereof. . . Which motion, though it pro- 
ceeded not to effect, yet we thought good to remember it together with 
these considerations, hoping that so good a motion, tending to the honour 
and profit of the King and his crown for ever, and the £reedom and the 
quiet of his subjects and their posterities, will some time or other (by the 
grace of Gk>d) by authority of Parliament one way or other take effect and 
be established.* Coke's 4th Institute, p. 20a, &c. 
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and all wardships, liveries, primer seisins, and ouster lemainSy OH. IX. 
and all other charges incident or arising for or by reason of 
wardship, livery, primer seisin, or ousterlemain^ be from this 
day taken away; and that all tenures by homage, and aU ^ 
fines, licences, seizures, and pardons for alienation, and all 
other charges incident thereto, be likewise taken away; 
and that all tenures by knight-service either of his Majesty 
or others, or by knight-service or socage in capite of his 
Majesty, be turned into free and common socage/ 

The Lords at once assented to the vote in the form in 
which it was sent up by the Commons ^ ; and the resolution 
was confirmed by an Act of Parliament passed in 1656 ^. 

^ < A message was brought from the House of Oommons by Sir Henry 
Vane, Junior, Knight, *^That in this time of great distractions, wherein 
the Lords and the House of Oommons and the whole kingdom have ad- 
ventured their lives and fortunes, and for recompense to the whole king- 
dom they have thought to take away a great burden, therefore haye made 
a vote wherein the House of Oommons desire their Lordships' concurrence." 

' Besolyed upon the question nemine cotUradicerUe that this House agrees 
to this vote as it is now brought up from the House of Oommons.' (Journals 
of the House of Lords, vol. viii. p. 183. Die Martis 940 die Februarii.) 

* * Whereas the four and twentieth day of February in the year of our 
Lord 1645 the Oourt of Wards and Liyeries and all wardships, liveries, 
primer seisins, and oustedemainSj and all other charges incident or arising 
for or by reason of wardships, livery, primer seisins, or cusierlemains, and 
all tenures by homage, and all fines, licences, seizures, and pardons for 
alienation, and all other chaiges incident thereunto, were by the Lords 
and Oommons then assembled in Parliament taken away, and all tenures 
by knight-seryice, either of the king or others, or by knight-seryice in 
Mipife, or socage in eapite of the king, were turned into free and common 
socage, for the further establishing and confirming the same. Be it declared 
and enacted by His Highness the Lord Protector and the Parliament, that 
the Oourt of Wards and Liveries, and all wardships, liyeries, primer 
seisins, and ousferiemotns, and all other charges incident and arising for or 
by reason of any such tenure, wardship, liyery, primer seisin, or ouster- 
lemainf be taken away, from the said four and twentieth day of February 
1645, and that all homage, fines, licences, seizures, pardons for alienation, 
incident or arising for or by reason of wardship, liyery, primer seisin, or 
OM8ter2ematn, and all other charges incident thereunto be likewise taken 
away, and is hereby adjudged and declared to be taken away from 
the said twenty-fourth day of February 1645, And that all tenures 
in ccqpite and by knight-seryice of the late king or any other person, 
and all tenures by socage in chief, be taken away, and all tenures are 
hereby enacted and declared to be turned into free and common socage 
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CH. IX. Upon the Bestoration it was found necessary to confirm by 
Statute the acts of the Long Parliament in respect of feudal 
tenures. 

It will be seen that the subjoined Statute abolished all the 
ancient law with respect to tenure by knight-service and its 
incidents. With the exception of the provisions enabling the 
father to appoint a g^uardian by will \ it did not introduce any 
new law. The principal effects of the Statute have been that 
in most instances all remembrance of the relation between lord 
and freehold tenant has passed away \ and that all freehold 
lands have become capable of being devised by will \ 

12 Charles II, cap. 24. 
An Act taking away ths Coubt of Wabds Aim Livebies, and 

TeNUBES in CaPITB *, AND BY KnIOHT-SeBVICE, AND PUBVBY- 
ANCE, AND rOB SETTLING A BeVENUE UPON HIS MaJBSTY IK 
LIEU THEBEOF. 

Whereas it hath been found by former experience that the 
Court of Wards and Liveries and tenures by knight-service either 
of the king or others, or by knight-service in eaptU, or socage in 
cajpite of the king, and the consequents upon the same, have been 
much more burthensome, grievous, and prejudicial to the kingdom 

finom the said twenty-fourth day of February 1645, and ahaU be ao con- 
strued, adjudged and declared to be for ever hereafter turned into free and 
common socage. Neyertheless it is hereby enacted that all rents certain, 
and heriots, due to mesne lords or other private persons, shaU be paid ; 
and that where any relief or double ancient yearly rent, upon the death 
of an ancestor, was in such cases formerly due and payable, a double 
ancient yearly rent only in lieu thereof shaU now be paid upon the death 
of an ancestor as in free and common socage, and that the same shaU be 
recovered by like remedy in law, as rents and duties in free and common 
socage.' Scobell's Acts and Ordinances of Parliament, Anno 1656^ c 4. 

^ Sects. 8 and 9. ' See above, p. 93^ * See above, p. 377. 

* Madoz, Hist, of Exch. p. 43a, note, suggests that the expression 
' tenures in capite ' is used erroneously in this Statute. ' Tenant tit ceg^ ' 
properly means simply ' immediate tenant,' whether by knight-servioe, 
socage, or otherwise. But a confused idea had arisen that tenure m capUe 
was a particular species of tenure of the Crown, distinct trom ordinjury 
knight-service, ko. Thus Elizabeth by letters patent granted lands 
' tenendum de nobis in libero socagio et non in capite.' This^ as Mados 
says, is a contradiction in terms. 
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tlian they have been beneficial to the king ; And whereas since the CH. IX, 

intermission of the said Court, which haih been from the four and 

twentieth day of February, which was in the year of our Lord one 
thousand six hundred forty and five, many persons have by will 
and otherwise made disposal of their lands held by knight-service, 
whereupon divers questions might possibly arise unless some 
seasonable remedy be taken to prevent the same ; Be it therefore 
enacted by the King our Sovereign Lord, with the assent of the 
Lords and Commons in Parliament assembled, and by the authority 
of the same, and it is hereby enacted, That the Court of Wards 
and Liveries, and all wardships, liveries, primer seisins and cmster- 
lematn8y values and forfeitures of marriages, by reason of any 
tenure of the King's Majesty, or of any other by knight-service, 
and all mean rates, and all other gifts, grants, and charges, 
incident or arising for or by reason of wardships, liveries, primer 
seisins, or (msterhmains, be taken away and discharged, and are 
hereby enacted to be taken away and discharged, from the said 
twenty-fourth day of February one thousand six hundred forty- 
five ; any law, statute, custom, or usage to the contrary hereof in 
any wise notwithstanding: And that all fines for alienations, 
seizures, and pardons for alienations, tenure by homage, and all 
charges incident or arising for or by reason of wardship, livery, 
primer seisin, or ousterlemain, or tenure by knight-service, escuage, 
and also aide pur /He marrier, et pur faireJUz ehtvalier^ and all 
other charges incident thereunto, be likewise taken away and 
discharged from the said twenty-fourth day of February one 
thousand six hundred forty and five ^ : any law, statute, custom, or 
usage to the contrary hereof in any wise notwithstanding : And 
that all tenures by knight-service of the king, or of any other 
person, and by knight-service in capite, and by socage in capite of 
the king, and the fruits and consequents thereof, happened or 
which shall or may hereafter happen or arise thereupon or thereby, 
be taken away and discharged ; any law, statute, custom, or usage 
to the contrary hereof in any wise notwithstanding; And all 
tenures of any honours, manors, lands, tenements, or hereditaments, 
of any estate of inheritance at the common law, held either of the 
king or of any other person or persons, bodies politick or corporate, 
are hereby enacted to be turned into free and common socage ', to 
all intents and purposes, from the said twenty-fourth day of 
February one thousand six hundred forty-five, and shall be so 

^ See above, pp. 40-43, and Chap. II. % 4. 
* As to socage, see above, pp. 45-48. 



396 ABOLITION OF MILITAET TENUftBS. 

OH. IX. construed, adjudged, and deemed to be from the said twenty-fourth 

day of February one thousand six hundred forty-five, and for ever 

hereafter, turned into free and common socage ; any law, statute, 
custom, or usage to the contrary hereof in any wise notwithstanding. 

2. And that the same shall for ever hereafter stand and be 
discharged of all tenure by homage, escuage, voyages royal, and 
charges for the same, wardships incident to tenure by knight's- 
service, and values and forfeitures of marriage, and all other 
charges incident to tenure by knight-service, and of and from aide 
purJUe marrieTj and aide jpwr faire JUz ckivalier; any law, statute, 
usage, or custom to the contrary in any wise notwithstanding. 
And that all conveyances and devises of any manors, lands, tene- 
ments, and hereditaments, made since the said twenty-fourth day 
of February, shall be expounded to be of such effect as if the same 
manors, lands, tenements, and hereditaments had been then held 
and continued to be holden in free and conmion socage only ; any 
law, statute, custom, or usage to the contrary hereof in any wise 
notwithstanding. 

3. And be it further ordained and enacted by the authority of 
this present Parliament, That one Act made in the reign of King 
Henry the Eighth, intituled An Act for the Establishment of the 
Court of the King's Wards ; and also one Act of Parliament made 
in the thirty-third year of the reign of the said King Henry the 
Eighth, concerning the officers of the Courts of Wards and Liveries, 
and every clause, article, and matter in the said Acts contained, 
shall from henceforth be repealed and utterly void. 

4. And be it further enacted by the authority aforesaid. That 
all tenures hereafter to be created by the King's Majesty, his heirs 
or successors, upon any gifts or grants of any manors, lands, 
tenements, or hereditaments, of any estate of inheritance at the 
common law, shall be in free and common socage, and shall be 
adjudged to be in free and common socage only, and not by knight- 
service, or in eapite^, and shall be discharged of all wardship, 
value and forfeiture of marriage, livery, primer seisin, ausUrlemain^ 
aide jpur fairefitz ehivalier and purjile marrier ; any law, statute, 
or reservation to the contrary thereof in any wise notwith- 
standing. 

5. Provided nevertheless, and be it enacted, That this Act, or 
anything herein contained, shall not take away, nor be construed 
to take away, any rents certain, heriots, or suits of court, belong- 
ing or incident to any former tenure now taken away or altered 

^ See note 4, p. 394. 
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by virttte of this Act, or other services incident or belonging to GH. IX. 

tennre in common socage due or to grow due to the King's 

Mtgesty, or mean lords, or other private person, or the fealty and 
distresses incident thereunto ; and that such relief shall be paid in 
respect of such rents as is paid in case of a death of a tenant in 
common socage. 

6. Provided always, and be it enacted. That anything herein 
contained shall not take away, nor be construed to take away any 
fines for alienation due by particular customs of particular manors 
and places, other .than fines for alienations of lands or tenements 
holden immediately of the king in capite. 

7. Provided also, and be it further enacted. That this Act, or 
anything herein contained, shall not take away, or be construed 
to take a;way, tenures in frank-almoign ^, or to subject them to 
any greatier or other services than they now are ; nor to alter or 
change any tenure by copy of court-roll, or any services incident 
thereunto; nor to take away the honorary services of gp:«nd 
seijeanty^ other than of wardship, marriage, and value of for- 
feiture of marriage, escuage, voyages royal, and other charges 
incident to tenure by knight-service ; and other than aide pur 
faireJUz ehivaUer, and aide purJUe marrier, 

8. And be it further enacted by the authority aforesaid. That 
where any person hath or shall have any child or children under 
the age of one and twenty years, and not married at the time of 
his death ; that it shall and may be lawful to and for the father ' 
of such child or children, whether born at the time of the decease 
of the father, or at that time in ventre sa mere^ or whether such 
father be within the age of one and twenty years or of full age, by 
deed executed in his life-time, or by his last will and testament 
in writing, in the presence of two or more credible witnesses, in 
such manner, and from time to time as he shall respectively think 
fit, to dispose of the custody and tuition of such child or children 
for and during such time as he or they shall respectively remain 
under the age of twenty-one years, or any lesser time, to any 
person or persons in possession or remainder, other than Popish 
recusants ; and that such disposition of the custody of such child 
or children, made since the twenty-fourth of February one thousand 
six hundred and forty-five, or hereafter to be made, shall be good 
and effectual against all and every person or persons claiming the 

* See above, p. 38. ■ See above p. 38. 

' ThiB provision is now extended to the mother by the ' Guardianship of 
Infants' Act, 1886 ' (49 k 50 Yiot. c 97;. 
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CH. IX. custody or tuition of sucli child or children, aa guardian in socage 

' or otherwise: And that such person or persons to whom the 

custody of such child or children hath heen or shall be so disposed 
or devised as aforesaid, shall and may maintain an action of 
ravishment of ward or trespass against any person or persons 
which shall wrongfully take away or detain such child or children, 
for the recovery of such child or children; and shall and may 
recover damages for the same in the said action for the use and 
benefit of such child or children^. 

9. And be it further enacted. That such person or persons to 
whom the custody of such child or children hath been or shall be 
so disposed or devised, shall and may take into his or their custody 
to the use of such child or children the profits of all lands tene- 
ments and hereditaments of such child or children ; and also the 
custody, tuition, and management of the goods, chattels, and per- 
sonal estate of such child or children, till their respective age of 
one and twenty years, or any lesser time, according to such 
disposition aforesaid, and may bring -such action or actions in 
relation thereunto as by law a guardian in common, socage might 
do. 

10. Provided also, That this Act, or anything herein contained, 
shall not extend to alter or prejudice the custom of the City of 
London, nor of any other city or town corporate, or of the town of 
Berwick-upon-Tweed, concerning orphans; nor to discharge any 
apprentice from his apprenticeship. 

11. Provided also, That neither this Act, nor anything therein 
contained, shall infringe or hurt any title of honour, feodal or 
other, by which any person hath or may have right to sit in the 
Lords' House of Parliament, as to his or their title of honour or 
sitting in Parliament, and the privilege belonging to them as 
Peers ; this Act or anything therein contained to the oontraiy in 
any wise notwithstanding. 

15-52. Provisions for recompense to his llajesty for the Court 
of Wards and purveyances by an excise duty upon beer, ale, etc. 

^ See above, p. 49 ; and compare Obapb II. 1 4 (a), (3^, and Chap. IIL | a. 



CHAPTEE X 



TITLES OB MODES OP ACQUISITION OF EIGHTS OVER 

THINGS BEAL. 

The subject of titles or modes of acquisition of rights CH. X. 
follows in logical order next upon the discussion of the his- 
tory and nature of the rights themselves. It is proposed 
in this chapter to present in outline a brief account of the 
various modes of acquisition of rights over land recognised by 
English law. For this purpose it will be necessary to refer 
back to many points which have been explained in the pre- 
ceding chapters^ and also to notice the main changes in the 
law which have taken place subsequent to those which have 
been already mentioned. 

A title to a right or a collection of rights over land is^ 
according to Blackstone ^, ' the means whereby the owner of 
lands hath the just possession of his property.' 

According to the fuller definition given by Austin^ it is the 
collection of ' facts or events on which by the dispositions of 
.the law rights arise or come into beings and also the facts or 
events on which by the dispositions of the law they terminate, 
or are extinguished^.' For practical purposes the inquiry may 
be confined to the different modes of acquiring rights over 
land. For^ according to English law^ rights over land are 

^ ii. p. 195. * Austin, ii. p. 90a, 
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CH. X. never lost or abandoned so as to become res nuUius. A mode 
of losing a right of this class is always a mode of acquisition 
by somebody else. For example^ if lands cease to have an 
owner by reason of a faQare of heirs, they at once escheat to 
the lord ^. For the purposes of this chapter^ therefore^ the 
word Hitle' may be taken to mean simply 'mode of acqui- 
sition.' 

Many classifications have been given of the groups of fitusts 
or events to which the law attaches as a consequence the loss 
or acquisition of rights over land. The following arrange- 
ment may perhaps be accepted in de&ult of a better. There 
are some recognised modes of acquisition which cannot well 
be brought under one head. To attempt to do so would be 
to present a false conception of a uniformity which does not 
exist ^. 

Titles or modes of acquisition may perhaps be most con- 
veniently classed under the heads of title by alienation, title 
by succession, or devolution from a person dying intestate^ and 
the remaining modes of acquisition must be thrown into a 
miscellaneous dass. 

§ I. Title by alienation. 

By alienation is meant the intentional and volontary 
transfer of a right by the person or persons in whom the 
right resides to another person or persons ». 

In order that title by alienation may be effectual in any 
given case^ the following conditions must be present. The 
person having the right intended to be conveyed must be of 
full capacity to convey it ; the person to whom the right is to 
be conveyed must be of capacity to take and keep it ; the pur- 
pose of the conveyance must be such as the law recognises as 

^ See above, p. 91. 

^ See Austin, iL p. 93X. 

' See Auettin^s Jurispnidenoe, iL 904. Sometimes alienation is divided 
into voluntary and involuntary alienation. I prefer to treat of the diifei>ant 
kinds of so-caUed involuntary alienation separately under the miaoel* 
laneous kinds. 
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affording a sufficient motive for the transfer of the property; OH. X. 
and, lastly, the proper mode of carrying the conveyance into ' 

effect must be observed. 

By the first of these conditions it is necessary that the 
person conveying should possess the requisite intelligence, 
and be in a position to exercise it freely. Hence convey- 
ances by idiots or lunatics are absolutely void \ Such a 
person is incapable of the requisite intention. An infant 
(a person under twenty-one years of age) is not completely 
capable of having the requisite intention. His conveyances 
are voidable, subject, that is, to be ratified or avoided by him 
when he comes of age \ 

Powers of dealing with the estates of idiots and lunatics, 
and of enabling infants for certain purposes to make effectual 
conveyances with the sanction of the Chancery Division of 
the High Court, have been given by various Acts of Par- 
liament ^ 

Similar principles apply to conveyances by persons under 
duress, that is, under pressure of illegal bodily restraint, or 
of danger to life or limb^. Conveyances induced by such 
pressure are voidable. 

Married women were before the recent Act under a special 
disability with regard to alienation. By the common law, as 
has been seen, the husband took a sole estate in the lands of 
the wife during the marriage. The wife could not moreover 
by her own separate act during the continuance of the marriage 
make any effectual conveyance of her reversionary interest in 
lands. The old mode of making a conveyance of the wif e^s 
lands was by a fine', to which the husband and wife were 

' Inconsistently enough, a feoffinent with livery of seisin, at least be- 
fore 8 and 9 Vict. c. 106. s. 4, was not void but only voidable, and that 
not by the lunatic himself but only by his committee or heir. This arose 
probably from the almost superstitious veneration for this solemn mode 
of conveying lands. 

* Except that a feofibient of gavelkind lands by a person of the age of 
fifteen years is by the custom of gavelkind binding upon him. See above, 
p. 47, n. a. ' See Williams on Real Property, pp. 89-91. 

* Blackstone, i. 130, 136. " See above, Chap. IL $ 8. 

Bd 
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CH. X. both, parties. To the validity of a fine it was necessary that 
^ ^' the wife shoald be examined apart from her husband, as a 
security that the conveyance was not made by her mider 
the coercion of her husband ^. At the present day the l^;al 
estate of a married woman who has both been married and 
acquired the property to be dealt with before 1883 can only 
be conveyed by deed executed with the concurrence of her 
husband^ and acknowledged by the woman^ on being ex- 
amined by a judge or commissioners apart from her husband^ 
to be her own act ^. After the growth of equitable interests, 
and the emancipation of married women from the restraints 
of the commonlaw as to property by enabUng them to 
be in the position of cestui que trusty or beneficiaries, all 
the ordinary powers of disposition became capable of being 
exercised by married women over such equitable interests. 
When land therefore has been vested in a trustee in trust 
for a married woman, she is as capable of disposing of the 
interest as if she were unmarried^ subject only to the re- 
straint on alienation usually introduced into settlements, as 
has been noticed above ^. And- now in the case of every 
woman married after 1882, or, if married before 1883, so far 
as regards property acquired after 1882, no restriction any 
longer exists upon her absolute power of disposition as if she 
were unmarried^. A settlement of her property may how- 
ever still contain a restraint against anticipation during 
coverture, and in this respect a woman's power of eflEective 
alienation may be subject to a restriction unknown in the 
case of a man'. 

In order that an alienation may be effectual, the alienee 
must be capable of receiving and keeping the estate alienated. 
The intention of accepting is not in English law of as great 
importance as a complete intention to give. It is said to 

^ VTilllams on Beal Property, pw 379. 

• 3 and 4 VTill. IV. c. 74. ss. 77-91. 

' See above, p. 37a. As to the history of the power of a married womaii 
to dispose of interests in land by wiU, see Chap. VIII. p. 389. 

• 45 and 46 Vict, c 75. » lb. a. 19. 
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be the law of England that in no instance can property be CH. x. 
vested in a person by alienation against bis will^. At the ^ ' 
same time it appears to be the case that^ provided the act 
of conveying be perfect and complete on the part of the 
alienor, the property, in the absence of an intention not to 
accept, vests in the alienee. At all events no evidence is 
necessary to show that the alienee intended to accept it. 
Nor would the conveyance be void although there were the 
strongest evidence that the alienee was incapable of an ac- 
cepting mind. A conveyance of lands to an infant or a 
lunatic is perfectly valid^ as against the alienor and third 
parties, though it is liable to be avoided in favour of the 
lunatic or the infant^ or their representatives^ if it should 
be deemed disadvantageous to him '. In all other cases the 
proper mode of refusing to accept a conveyance or devise of 
land, and so rendering it inoperative, is an execution by an 
alienee of full capacity of a deed of disclaimer^. 

Before 1883 a married woman might purchase lands, and 
the conveyance was good unless the husband avoided it 
during the coverture by some act expressing his dissent. 
And even if the husband consented, the woman or her heirs 
might avoid the purchase after the decease of the husband : 
and a married woman might by deed acknowledged disclaim 
a purchase^. These rules are now superseded by the full 
capacity of acquiring and holding property given to women 
married or acquiring property since the commencement of 
18835. 

There are certam incapacities to hold lauds, which should 
be noticed. The incapacity of corporations has already been 
mentioned*. Aliens too formerly might purchase, but the 

' WiUiams on Real Property, p. laa. 

' Blackstone, ii p. 99a. 

' See Townson v. Tickell, 3 Bamewall and Alderson, p. 31 ; Doe on the 
demise of Smyth v. Smyth, 6 BamewaU and Gresswell, p. 112; Doe on 
the demise of Winder v. Lawes, 7 Adolphus and Ellis, p. aia. 

* 8 and 9 Vict, c 106. s. 7. 

* 45 and 46 Vict. c. 75. 8. i. • Chap. IV. § a. 

D d 2 
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CH. X. land ^^as held subject to the right of the Crown to seize and 

'_ appropriate it, upon the facts being ascertained by the verdict 

of a jury, technically called ' upon office found,' in a process 
called ' inquest of office.' By an early exception to this rule 
an alien was permitted to hold a lease for years of land for 
the purpose of trade or merchandise. And by the Natural- 
ization Act 1870 aliens are placed on the same footing with 
regard to the purchase and disposition of lands as natural- 
bom British subjects ^. 

A further restraint on alienation in reference to the pur- 
poses or objects for which it may be made was contained in 
the Statute 9 Geo. II, c. 36, which, after reciting that ' gifts 
or alienations of lands in mortmain are prohibited or restrained 
by Magna Carta and divers other wholesome laws as prejudi- 
cial to and against the conmion utility, nevertheless this public 
mischief has of late increased by many large and improvident 
alienations or dispositions made by languishing or dying 
persons to uses called charitable uses^, to the disherison of 
their lawful heirs,' provided that no lands or hereditaments, 
or money or personal estate to be laid out in the purchase of 
lands should be conveyed or settled for any charitable uses 
unless by deed executed in the presence of two or more credible 
witnesses twelve calendar months at least before the death of 
the donor and enrolled in Chancery within six months of its 
execution, and unless the gift be made to take effect in pos- 
session immediately, without any reservation in favour of the 
grantor or persons claiming through him \ By this Statute 
therefore a gift of lands to a charity 6y mU were made wholly 
void. Certain relaxations of the provisions of the Act of 

^ 33 Vict, c 14. 8. a. But the Act does not apply to interests arising by 
disposition or deyolution liapi>ening before the passing of the Act. 

' By the Statate 93 Henry VIII, c. 10, conveyances of land to the use of 
churches, or for the services of a priest, etc., were prohibited. Sub- 
sequently it was held that this prohibition did not extend to charitable 
uses. Blaokstone, ii. p. 973. And see 43 Elizabeth, c. 4. 

' There is an exception in the Statute (s. 4) in fivour of the two Uni- 
versities, and the Colleges of Eton, Winchester, and Westminster. 
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George II were subsequently made by various Statutes in OH. X. 
favour of gifts for the purposes of schools, literary, scientific, 
or religious purposes^ and public parks or museums ; and the 
law was consolidated and amended by the Mortmain and 
Charitable Uses Act, 1888 (51 and 5% Vic. c. 42), which 
reenacts the main provisions of the earlier Statutes. 

The freedom of alienation is also subject to restraint in 
favour of creditors, and purchasers for valuable considerations. 
By the Statute 13 Elizabeth, c. 5, conveyances of lands and 
goods made for the purpose of delaying, hindering, or de- ^ 
frauding creditors are made void as against them unless 
made for valuable consideration to a 6o}ia fide purchaser 
without notice of the fraud« It is under the provisions of 
this Statute that proceedings are frequently taken to set aside 
post-nuptial settlements on a wife or children made with 
the intention of placing the property of the indebted settlor 
out of the reach of his creditors ^. And by the Statute 27 
Elizabeth, c. 4, voluntary conveyances of estates in land, that 
is, conveyances without any consideration, such as money or 
marriage, and conveyances made with any clause of revo- 
cation at the will of the grantor, are void as against 
subsequent purchasers for money or other valuable con- 
sideration. Thus any person who takes by virtue of a mere 
voluntary gift can never be absolutely secure that his donor 
may not sell the land to a purchaser for money, which would 
confer on such purchaser a good title as against the donee ^. 

Such are the conditions, positive and negative, of alien- 
ation. Subject to these conditions, the power of alienating 
the interest which the alienor has is complete, provided that 
he follows the mode required by law. 

^ Compare 46 & 47 Vict. (Bankruptcy Act, 1883), s. 47. 

' A mortgagee is a purchaser within the meaning of this Act, therefore, 
a settlement on a wife or chUd after marriage may be set aside in favour 
of a subsequent mortgagee (Chapman ▼. Emery, Cowper's Reports, 278). 
Natural love and affection is not a sufficient motiye or consideration. As 
against subsequent purchasers such conveyances are 'fraudulent, feigned, 
and covinous.' s. a. 
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GH. X. It remains to point oat the acts by wbich a person entitled 
^^* to rights over lands may transfer them to another, or in other 
woids^ the mode in which a person may acquire those rights 
by alienation. 

The first division into which alienation £alls is alienation 
inter vivas, and alienation by will. It seems correct^ for reasons 
already given, to class acquisition of rights over land by will 
as a mode of alienation and not as a mode of saccession. In 
Roman law^ aS has already been pointed out '^ and in oar own 
law of personal property, wills must be considered as a mode 
of succession. 

(i)^ Postponing acquisition by will and passing to alien- 
ation inter vivos, that is where the person who loses the 
right and the person who acquires it are both living, and 
the right passes by a voluntary act from one to the other, 
the next division will follow the division of rights already 
given in the Appendix to Part I^ 

Alienation may be divided into the aUenation (2) of rights 
of property or ownership over land^ meaning by property or 
ownership the enjoyment of those indefinite rights of user 
over land by virtue of which in ordinary language a person 
is entitled to speak of land as his property^ ; (3) of rights in 
alietio solo, which comprise the class called incorporeal here- 
ditaments in the narrower sense '^. Under this class of rights 
in alieno solo may also be placed, following the classification 
given above, creditors' rights •. 

(4) Taking first the modes of acquiring those rights in 
alieno solo which in common legal language are styled in- 
corporeal hereditaments, and are divided as has been seen 
into the classes of easements and profits, the appropriate 
mode of acquiring these rights is by grant; that is, by the 
owner of the soil over which the right is to be exercised 
making, by deed operating either at common law or under 

* See above, p. 378. « See Table IV. below, p. 349. 
» See Table I. p. 306. * See above, p. 303. 

• See above, Appendix to Part I. § i (n). • See above^ ib. (14). 
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the Statute of Uses, a specific g^nt of the right of way, CH. X. 
right of common, or other easement or profit. No solemnity * ^' 
short of a deed is regarded by our law as sufficient to create 
a right of this kind. A deed is equally necessary whether 
the right of limited user for convenience or profit be a right 
to be enjoyed by the successive possessors of a dominant tene- 
ment (a right appurtenant), or a right to be enjoyed by the 
grantee or by him and his heirs irrespective of the possession 
of any tenement (a right in gross ^). 

Sometimes rights of this class are created not by express 
grant but by implication in a grant of other rights. For 
instance, if the owner of two houses A and B, both of which 
necessarily draw their supply of water from a well situated in 
the curtilage of A, conveys away J9 to a purchaser without 
any mention of the right to draw water from the well of A^ 
the right will nevertheless pass and be available in favour of 
the possessors of B against the successive possessors of A^. 
So if a man g^nts to another a piece of land in the centre of 
and surrounded by the grantor's land, he by implication also 
grants a right of way over some portion of the land which 
he retains. And of course wherever an easement or profit 
is appurtenant to the ownership of any particular tenement, 
such easement or profit will pass upon alienation of the tene- 
ment to the alienee without any special grant thereof. 

An important mode of acquiring these rights, though 
perhaps not logically coming under the head of alienation 
must not be omitted here; that is, by what is called pre^ 
scription^ or actual use and enjoyment of the right for a 
specified time. Before the passing of the Prescription Act^ 
this mode of acquiring rights in alieno solo was regarded 
exclusively as a species of title by grant, differing only 
from an express grant in the evidence by which it was 

^ See above, Chap. in. § i8. p. iSi. 

' See Gale on EasementB, 4th ed., p. 86, where this class of rights Is 
discnsBed under the head of ' Disposition of the Owner of two Tenements ; ' 
called by French Writers < ^Destination du pdre de famille. 

* 9 and 3 Will. lY, c^ 71. See abore, p. 183. 
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CH. X. established. If it be proved that the right has been in 
^ ^' &ct enjoyed as far back as memory can trace it^ and no 
origin of the right be shown^ the presumption is that it 
has been enjoyed from time immemorial, that is, from some 
period anterior to the first year of Richard I, the time at 
which legal memory commences, and that it was created 
before that period by the owner of the soiP. And even if 
the right were shown to have been created within the time 
of legal memory, juries were directed, when the right was 
in question, to presume that as a fact the right had been 
expressly granted by the owner of the soil, and that the 
g^nt had been lost. This mode of supporting rights was 
felt to be most unsatisfactoiy, and at length the Prescription 
Act^ was passed, by which a perfect title to easements and 
profits is conferred upon persons who have enjoyed them 
as of right continuously for certain periods of time specified 
in the Act. Its provisions are somewhat complicated, but the 
practical effect is that the enjoyment of an easement, as for 
instance of a way or of the access of light and air through 
a window, for twenty years, and the enjoyment of a profit 
i prendre^ as for instance of pasturage on a common, for 
thirty years, works the acquisition of the rights The en- 
joyment must, except in the case of light, be by a person 
claiming right thereto, hence it may be defeated by showing 
that it has been enjoyed avowedly in exercise of some con- 
tinuing permission or authority of the owner of the soil ^. 
(5) The modes in which creditors acquire rights over the 

' See above, p. 183 ; and Gale on Easements, p. 146, etc. 

' a and 3 Will lY, 0. 71. The Prescription Act does not do away with 
the common law doctrine of prescription ; its proyisionB are additions to, 
and do not supersede, the old law. 

' a and 3 Will lY, c. 71. as. i, a. The Act provides that rights eigoyed 
for such periods respectively shall not be defeated by showing only that 
the right was first enjoyed at any time prior to such period, and that 
after the easement or profit had been enjoyed for forty or sixty years 
respectively, the right shaU be absolute and indefeasible^ unless it be 
proved that it was enjoyed by some agreement in writing. 

* See Tickle v. Brown, 4 Adolphus and EUis, 369. 
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lands of their debtors have already been noticed ^. A judg- CH. X. 
ment-creditor^ that is^ a creditor who has obtained a judgment ^ ^' 
at law against his debtor^ niay^ as has been seen^ sue out a 
writ of execution called an elegit *. Till recently the effect of 
a judgment by itself^ without execution^ was most important 
as affecting the interests of subsequent purchasers of the judg- 
ment-debtor's lands. By a recent Act^ however, the land of 
the debtor is not to be affected by any judgment against him 
until it has been actually delivered in execution by virtue of 
a writ of elegit or other lawful authority ^ The creditor who 
has pursued this remedy may cause the sheriff to execute the 
writ^ and obtain possession of the lands at his hands^ which 
entitles him to enter and take possession and hold till the 
debt and costs are satisfied. The creditor may also^ after due 
registration of the writ, obtain an order from the Chancery 
Division of the High Court for a sale of the lands in order to 
satisfy what is due to him ^. 

The nature of a mortgage has been already described ^ A 
mortgagee may either have the legal estate in the lands vested 
in him^ in which case he was in the view of the Courts of 
Law (before the Judicature Act 1873 came into force) sole 
1^^ owner^ or he may have only an equitable estate. The 
legal estate must be conveyed to him by one of the ordinary 
modes of conveyance applicable to freehold^ leasehold, or copy- 
hold estates. An equitable mortgage may be created by a 
mere agreement in writings or even without writing by a 
deposit of the title-deeds by the legal owner. Before Nov. i, 
1875^ an equitable mortgagee must have resorted to the 
Court of Chancery and not to a Court of Law to assert his 
rights •. 

Passing now to the modes of acquiring rights of ownership 
or property over the soil in the sense above explained '^, the 
most convenient classification would appear to be— modes of 

' Chap. y. § 5. ' See above, p. 980. ' 97 and aS Vict. c. iia. s. 1. 

* 97 and a8 Vict. c. iia. s. 4. * Chap. V. | 5 (a). 

* WiUiams on Real Property, p. 514. ^ See p. 3. 
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CH. X. acquiring rights of ownership at common law, including under 

§ 1* this head the modifications in detail of the old common law 

conveyances by recent Statutes ; modes of acquiring rights of 

ownership under the Statute of Uses and the Statute 8 and 9 

Vict. c. 106 ; and modes of acquiring such rights in equity. 

(6) Modes of acquiring rights at common law have already 
been explained, and need here only be enumerated. The mode 
of acquisition is different according as the rights acquired are 
freehold, leasehold, or copyhold. 

(7) The original mode of acquiring a freehold right of 
present enjoyment at common law is, as has been seen, by 
feoffment accompanied by livery of seisin, the requisites of 
which have already been detailed ^. It is needless however to 
say that this mode of conveyance, though still l^;al, is in 
practice obsolete. A feoffment was technically confined to an 
estate in fee simple, the conveyance of an estate tail by the 
same process was technically called a gjfly that of an estate for 
life a leMe. 

To conveyances of freehold land^at common law may be 
added conveyances by way of exckanpe^. An exchange is 
a mutual grant of equal interests in lands, the one in con- 
sideration for the other. Thus A may exchange his estate in 
fee simple of Blackacre with B's estate in fee simple of White- 
acre. This may be done by simple deed without livery of 
seisin. 

Where there is a tenant of a particular estate he may at 
common law surrender his estate to the remainderman or rever- 
sioner by simple deed without livery of seisin. In the case of 
all the three assurances above mentioned, feoffment, exchange^ 
and surrender, a writing signed by the conveying parties or 
their agents was made necessary by the Statute of Frauds ', 

^ See above, Chap. IIL § la (a). 

' Blackstone, ii. 333. By the Inclosure Act 1845, 8 and 9 Yici. c zx8. 
8. i47| means of effecting exchanges, which have been found of mndi 
practical utility, were provided through the action of the Inclosure Com- 
missioners, the powers of whom are now vested in the Board of Agricultore. 

* 39 Gar. II. c. 3. 



COMMON LAW CONVETANOBS. 411 

and the Statute 8 and 9 Yiet. c. 106 requires a deed. These CH. x. 
hBsaoiXiceB, feoffment, exchange , and surrender ^ to which should ^ ^' 
be added partition, which has been already mentioned ^, appear 
to exhaust the possible modes of dealing with a freehold estate 
in possession at common law. 

Freehold rights of future enjoyment^ though^ as has been 
seen in the fifth chapter ^^ they can only be created by a 
common law conveyance by way of remainder^ are habitually^ 
when they exists conveyed by conveyances operating at com- 
mon law. For instance^ an existing reversion or remainder 
can be conveyed to a stranger by grant, or to the tenant of 
the particular estate by release. Each of these transactions 
requires a deed. 

(8) The modes of creating and conveying leasehold interests 
have already been discussed ^. A leasehold interest is created 
by a demise effected by appropriate words^ the usual words 
being ^ demise^ lease^ and to farm let/ followed by the entry 
of the lessee on the demised lands. 

In the case of all leases for a term exceeding three years 
from the making of the lease^ or where the rent does not 
amount to two-thirds of the full improved value of the land^ 
the words of demise to be effectual must^ by the provisions of 
the Statute of Frauds^ be in writing^. And by the Statute 
8 i^d 9 Yict. cap. 106. s. 3^ whenever a lease is required by 
law to be in writing it shall be void at law unless made by 
deed. A mere agreement for a lease is however in practice as 
efficacious as a formal lease^ for the Court exercising a juris- 
diction formerly confined to the Court of Chancery will order, 
if need be, that a formal lease should be executed ^. 

If the formalities required by the Statute of Frauds and 8 
and 9 Yict. c. 106 are not observed, the tenancy created by 
the demise and entry will be a tenancy at will. Tenancies 

^ See above, p. 976. ' § 3* 

* See aboYe, Chap. Y. ( i. * 99 Car. II. 0. 3. 88. i, 9. 

* It shoold be borne in mind that an agreement for a lease, being an 
interest in lands, is required by the Statute of Frauds (99 Gar. II. 0. 3. s. 
4) to be in writing. 
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CH. X. from year to year, by the half-year, quarter^ etc., are, as has 
^ ^' been shown', modifications of tenancies at will. In these 
tenancies the interest of the tenant can only be terminated by 
proper notice expiring at the end of the year of the tenancy, 
or at such other periods as may be contemplated by the 
parties. The other terms of the tenancy may be proved by 
parol or verbal evidence without writing. Thus a verbal 
agreement creating a tenancy for ten years, with elaborate 
provisions as to mode of cultivation, rights of lessor and lessee 
at the end of such term, and such-like, followed by entry of 
the lessee and payment of rent, will create a tenancy from 
year to year upon the terms specified^ and similar terms may 
without any actual or express agreement be implied by the 
custom of the country. 

Thus much for the mode of creation of leasehold interestsw 
The term ^ when created can be alienated by the lessee like 
any other right of property. He can do this either by way of 
underlease or assi^mefU. An underlease is where a lessee 
makes a lease for a shorter term than he himself holds, leaving 
thereby a reversion, of however short a duration, in himself. 
In its legal attributes an underlease in no way differs from a 
lease. 

The grant of the whole term by the lessee is called an 
assignment. The Statute of Frauds required such assign- 
ments to be in writing ^. The act to amend the Law of Real 
Property renders a deed necessary for the completion of the 
legal title^ . The assignee of the lease has the same interest 
as the lessee (his assignor). This extends even to the binding 
of the assignee to the lessor by some of the covenants relating* 
to the land into which the lessee may have entered. As, for 
instance, a covenant by the lessee to pay the rent or to repair 
the demised premises will bind his assignee. The assignee 

' See aboye, p. 249. 

' It should be observed that the word * term ' applies not to the period 
of time, but to the interest itself. The ' term ' may come to an end before 
the period for which the lease has been granted has expired. 

' Sect. 3. * 8 and 9 Vict. c. 106. s. 3. 
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succeeds therefore not only to Us assignor's rights in reniy but CH. X. 
to some of his rights and duties in personam. But any coven- ^ 
ant entered into between the lessor and original lessee which 
does not 'touch and concern' the thing demised^ or in other 
words^ which does not appertain as an ordinary and natural 
incident to the relation of lessor and lessee^ does not upon the 
assignment cast any burden or duty on the assignee towards^ 
or confer any right upon him against^ the original lessor. It 
is often a difficult question whether or not a covenant is so 
connected with the land as to run with it, i.e. bind each suc- 
cessive assignee of the land. 

In like manner as the burden and the benefit of the last- 
mentioned class of covenants entered into by the lessee extend 
to the assignee of the term^ so do the burden and the benefit 
of such covenants extend to the assignee (or grantee) of the 
reversion. Whether or not the assignee of the reversion could 
take advantage of or was bound by covenants running with 
the land as between himself and the lessee^ or assignee of 
lessee^ seems to have been a doubtful point until it was settled 
by a Statute of Henry VIII ^. Upon the dissolution of the 
monasteries there were many long leases subsisting of eccle- 
siastical lands. In order to place the grantees of the confis- 
cated land in the same advantageous position as the ecclesias- 
tical bodies by whom the leases had been made^ it was necessary 
to provide that the assignee of the reversion should be enabled 
to take advantage of and should be bound by the covenants 
entered into by the lessor under whom he claims '. 

Leasehold interests are frequently terminated by an appli- 
cation of the doctrine of conditions noticed above ^ A lease 
usually contains a proviso for re-entry by the lessor in the 
event of the breach of any of the covenants entered into by 
the lessee^ and also in certain other events^ as for instance his 

* 33 Henry VIII, c. 34. 

' Though the words of the enactment are general, the Courts have con- 
fined its proTiflions to covenants which touch and concern the thing de- 
mised. See on the subject of covenants running with the hmd, Spencer's 
case, z Smith's Leading Cases. ' See p. 269. 
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CH. X. bankruptcy. This proviso (subject to the restrictions on the 
^ ^' right of re-entry contained in the Conveyancing and Law of 
Property Act, 1881 ^) entitles the lessor on the happening of 
the specified event to enter^ or to bring an action of ejectment^ 
and so terminate the lease. If however the lessor^ after 
knowledge of the happening of the event, continues in any 
way to treat the lessee as his tenant, as for instance by receipt 
of rent accruing after the forfeiture, he is said to waive the 
forfeiture, and can no longer take advantage of it. A lease 
may of course be made terminable in certain events, on the 
happening of which the lessor has a right to re-enter without 
any express proviso for re-entry. Such a proviso is however 
usually inserted. 

(9) Modes of acquiring rights of the character of copyhold 
have already been dealt with. Except where the modem 
Statutes have altered in detail some of the solemnities requisite 
for the passing of copyhold lands, the general mode of alien- 
ating copyhold lands is by surrender and admittance operating 
at common law *. 

(10) Passing now from the modes of alienation which rest 
upon the common law, it is convenient to arrange in a distinct 
class modes of alienation operating under the Statute of Uses 
and under the Act to amend the Law of Real Property. The 
necessary forms of conveyance have been still further abbre- 
viated and simplified by the Conveyancing and Law of 
Property Act, 1881, and the Conveyancing Act, i88a \ This 
class will in fact comprise the whole body of conveyances in 

' 44 and 45 Vict. c. 41. 8. 14. The principal of these are, that the right 
of re-entry is not to he exercised unless and until the lessor seires on the 
lessee a notice specifying the breach complained of, and, if the breach is 
capable of remedy, requiring the lessee to remedy the breach and in any 
case requiring the lessee to make compensation in money for the breach, 
and the lessee fails to remedy the breach or to make compensation. Tlieae 
restrictions do not extend to coyenants or conditions against underletting 
or assigning, conditions for forfeiture on bankruptcy or taking in exe* 
oution the lessee's interest, or on non*payment of rent. 

' See above. Chap. V. $ 6. pp. 391, 394. 

' 44 and 45 Vict. c. 41, and 45 and 46 Yict. c 39. 
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use at the present day; No simple alienation of an estate of CH. X. 
freehold or settlement of lands is ever framed which does not ^ ^' 
owe its operation to the enactments of one or both of the first- 
named Statutes. The operation of the Statute of Uses upon 
a feoffment to uses^ bargain and sale, and covenant to stand 
seised^ has already been sufficiently discussed in the seventh 
chapter. The practical application of the Statute combined 
with the common law conveyance of a release has been ex- 
plained, and it has been seen how the long prevalence of the 
mode of conveyance by lease and release was at length super- 
seded by the provisions of the Act to amend the Law of Real 
Property. That Statute abolished the ancient principle that 
freehold estates in possession could only be conveyed from one 
person to another by livery of seisin, and enacted that ^ all 
corporeal hereditaments shall, as regards the conveyance of the 
immediate freehold thereof, be deemed to lie in g^nt as well 
as in livery ^/ The effect of this Statute therefore is to enable 
an eSectual conveyance of a freehold estate in possession to 
be made by the operation of a simple deed containing words 
expressing a grant &om the grantor to the grantee^. This 
enactment does not in any way supersede the action of the 
Statute of Uses, and uses consequently may be and constantly 
are created by proper expressions in these deeds of statutory 
grant '. 

(ii) The creation and disposition of Equitable rights have 
also been dealt with \ It has been seen that these interests 
are created either by express words, that is, by the use of 
words in a conveyance operating to pass the estate at 
common law and creating a second use or trust not exe- 

' 8 and 9 Yict. c. 106. s. a. 

' See the specimen of a modem grant of an estate in fee in Williams 
on Beal Property, p. 337, where the operative words are — 'he the said 
AB doth hy these presents grant unto the said CD and his heirs all that 
messuage etc., to have and to hold unto and to the use of the said CD his 
heirs and assigns for ever.* 

' This is the case for instance in eveiy marriage settlement of real 
estate. See above, p. 356. 

* See above, Chap. VII. f 4. 
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CH. X. cnted by the Statute, or by words imposing some active 
^ ' duty upon the alienee at common law; or secondly, they 
may be created by implication, as upon a conveyance without 
consideration, in which case a resulting trust may be impUed, 
or upon an agreement for the sale of lands uncompleted by 
conveyance, and payment by the purchaser of the purchase 
money, in which case the vendor or l^^l owner becomes 
trustee for the purchaser. 

For the conveyance and assignment of these equitable in- 
terests the only necessary solemnity is the writing required 
by the Statute of Frauds, though in practice it is usual to 
employ a deed. 

(la) To pass now from alienation inter vivas to alienation 
by will. A will of lands operates on different principles 
according as the interest to be conveyed is freehold, lease- 
hold, or copyhold. 

(13) In regard to freehold lands the requisites of a valid 
will have already been detailed. When a will has been validly 
executed and remains in force at the death of the devisor, it 
operates immediately upon that event to convey the freehold 
lands comprised in the devise to the devisee. Though no act 
of acceptance or assent is necessary on the part of the devisee^ 
yet if before acceptance by entering on the lands the devisee 
by an express act waives the devise, no estate will pass to 
him by the will^. 

(14) It should be observed that the operation of a will 
with regard to leasehold interests or chattels real is wholly 
different from its operation with regard to freeholds. For 
reasons already explained, leasehold interests are regarded as 
personal property^. The whole of a man's personal property 
is cast by the will upon his executors, and the legatees take 
their g^s through the medium of the executors. If there- 
fore A devises all his estate real and personal to 3, the 
freehold lands will vest in £ immediately on A*8 death, the 

* See Townson v. Tickell, 3 BiunewaU and Alderson's Beports, p. 31. 
" Chap. in. S 17 ; V. 5 I. 
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leaseholds not tintil lie has obtained the assent of the eze« CH. x. 

CUtOTS. . *2(i). 

(15) The mode of devise applicable to copyholds has already 
been noticed'. 

§ 2. Ulle by Sficcemon. 

The second of the principal heads under which Titles may 
be arranged is Succession or devolution ah intestate. Here 
again the rules governing succession to interests in lands are 
different in the case of succession to freehold^ leasehold^ and 
copyhold interests. 

(i) Descent cf an Estate of Inheritance in Fee Simple in 
Freeholds. The old rules as to title by descent^ were in 
some important points modified and recast by the Act for 
the Amendment of the Law of Inheritance^, which applies 
to descent on the death of any person subsequently tq 
December 31, 1833. The main features of the existing la^ 
and the points in which the law was changed by the above- 
mentioned Statute will now be briefly noticed. 

Upon the death of a tenant in fee simple the lands descend 
to his 'heirV In ascertaining who the 'heir^ is^ the first 
question is, from whom is the descent to be traced ? Formerly 
the rule was that the descent was to be traced from the person 
last actually seised. Thus suppose A^ tenant in fee simple^ 
has a son B and a daughter (7 by a first wif e^ and a son 1) 
by a second wife^ and dies intestate, leaving By Cy and D, 
surviving, if B entered and was seised of the lands, he 
thereby became a fresh stock of descent, and on lus death, 
intestate, the land descended to his sister C to the exclusion 

' See above, pp. 994, 388. 

" See above, Chap. H. § 6. '3 and 4 WiU. IV, a 106. 

* The word * heir ' in English law has a senae fax more limited than 
the word *haeres' in Roman law. The 'heir' is the person on whon^ 
the real estate of a deceased intestate devolves. He is opposed to the 
devisee who is the person to whom real property is left by will, and to 
the executor or administrator who succeed to the personal estate. In 
Boman Law the 'haeres' is the tmiversal successor to the deceased, 
whether ab ifUesUUo or ex testamerUo, 

E e 
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CH. X. oi DjYnB half-brother^ tiie old rule being that tiiere cotdd be 
^1—' ^^ descent to any one who was not of the whole blood of the 
person last seised ^. On the other hand^ if B, thongh he had 
snryived A, had never entered or become seised of the lands^ 
the lands would at JB^b death have descended to D, for he 
being a son would be the heir of the person last seised^ his 
&ther^ in preference to his half-sister. The first of the above 
oases is that to which the old maxim ' possessio fratris fadt 
sororem esse haeredem' applies. It thus became an im- 
portant question, under the old law^ whether the person last 
entitled had ever obtained actual seisin. Th% Inheritance 
Act^ 1S33, has altered the law in this respect^ by providing 
that descent in every case shall be traced to the last pur^ 
chaser y that is to say^ to the person ' who last acquired the 
land otherwise than by descent ^/ For example^ in the ease 
above given^ it would be immaterial under the present law 
whether or not B ever became seised of the lands. The im- 
portant question after the deaths of A and B would be, not 
who was heir to B, but who was heir to A (assuming him to 
have been the last purchaser). In the event of a total failure 
of the heirs of the purchaser, but not of the person last 
entitled to the land, it is provided by a later Statute, that 

' See below, p. 4^0. 

' 3 and 4 yfiVL. lY, 0. 106. s. i. By this seetion the person last entitled 
to the land shall be deemed the purchaser unless it shall be proved that 
he inherited it. The Beal Property Gommisidoners (ist Beport, p. 16) 
proposed that the person last entitled should be the stock of deaoenC. 
The existing rule appean to have been adopted by the legislature in 
conformity with the authorities, especially Sir E. Coke. 'And note that 
it is an old and true maxim in law, that none shall inherit any lands as 
heir but only the blood of the first purchaser.* Coke upon Littleton, 19 a. 
This rule, however, does not appear in GlanviU ; see above, Chap. H. § 6 : 
and Bracton, fol. 65 b, uses language which seems to be inconsistent with 
it, laying it down that a person on becoming seised makes a stipes or 
new stock of descent. Hence the maxim ' seisina facit stipitem.' Black- 
stone's explanation of this rule of law, as well as his more elaborate 
explanation of the exclusion of the half 'blood (see below), is based on the 
supposed strictly hereditary character of a feud, which Blackstone asserts 
was originally descendible only to the issue of the purchaser. This, how* 
ever, does not appear to have ever been law in this country in the case of 
a gift to a man and his heirs. 
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m such a case the lands should descend to the heir of the GH. X. 
person last entitled^. For instance^ A^ a bastaid, purchases ^ ^ ^'^ * 
lands and dies intestate^ whereupon the lands descend to his 
only child B, Upon ^s death intestate the lands would, 
but for the last-mentioned Act^ have escheated. Since that 
Statute they will descend to the heir of B, 

Starting then with the last purchaser as the stock of 
descent, the heir of the purchaser is first to be looked for 
in his own offsprings and, according to the well-known rule 
of primogeniture, will be found in the first instance in the 
eldest of the purchaser's sons. Stated generally, the rule 
is that, amongst persons of equal degree in relation to the 
purchaser, males are entitled one after another in the order 
of their birth, females take together as coparceners ^. 

But before a younger brother or daughters can claim as 
heir to the last purchaser in consequence of the decease of a 
brother who would have been entitled to succeed, it must be 
ascertained that the elder or only brother has left no lawful 
descendants. For it is an invariable rule that such children 
stand in the place of their parent, and succeed to the rights 
which he would have had if he had survived the purchaser. 
Thus if ^ is the purchaser and has two sons B, the elder, and 
Cy B has a son D who has issue two daughters E and F, B 
and I) predecease Ay upon the death of A intestate the lands 
descend to his great-grand-daughters to the exclusion of his 
son C. 

If the purchaser at his decease leaves no children or de- 
scendants surviving him, the lands will go to his nearest 
male lineal ancestor, the paternal line being preferred to the 
maternal '. 

This rule was newly introduced by the Inheritance Act. 

^ aa and 23 Vict. 0. 35. s. 19. 

' As to coparceners see above, Chap. Y. % 4. See for a discussion of the 
proper rule in the case -where A purchases lands and dies intestate leaving 
two daughters B and C, and B afterwards dies intestate leaving a son 2>, 
Williams on Beal Property, Appendix B. 

' 3 and 4 Will. IV, c. zo6. ss. 6, 7. 

E e 2 
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CH. X. By a strange anomaly in our law, of wluch no satis&ctory 

^ ^^' explanation appears to have been gfiven^ the lineal ancestor 

was formerly excluded from the snccession^ though the unde 
or aunt was not^. If such ancestor has predeceased the 
purchaser, his issue wiU represent him in the same order, 
and subject to the same rules (with one exception) as have 
been already stated with regard to the issue of the pur- 
chaser. 

Formerly, on the death of a tenant in fee intestate and 
without issue, the father being excluded, the lands descended 
at once to the next brother, or, if no brother, to the sisters. 
Now the brother or sisters succeed as representing the father 
of the purchaser, the uncles, aunts, and first cousins as 
representing the grandfather, and remoter collaterals as 
representing the common ancestor ^ 

In collateral descent the principle of simple representation 
according to the rules governing the descent to the purchaser's 
lineal descendants is, as has been said, subject to one exception. 
There was an unreasonable rule under the older law which 
excluded entirely persons of the half-blood of the person last 
seised from the succession '. Thus, to refer to the instance 

^ The elaborate explanation given by Blaekstone, it pp. 211, aia, re- 
fening the rule to feudal principles, and to the supposed rule that a 
feudum novum or newly-granted feud oouM only descend to the lineal de- 
scendants of the feoffee (see ib. p. aaa), appears to be inconsistent with the 
early English authorities, which do not mention any such fiction aa 
Blaekstone supposes to be necessary to explain collateral succession. I 
am disposed to think it more probable that the rule really results from 
the associations involyed in the word 'descent/ and that the rule 'an 
inheritance, may lineally descend but not ascend ' (Littleton, sect. 3^ was 
supposed to be part of the law of nature. Compare Bneton, fol. 62 b : 
'Descendit itaqiie jus, quasi ponderosum quid cadens deorsum, recta linea 
Tel transrersali, et numquam reascendit ea via qua desoendit^' 

' See 3 and 4 Will. IV, c. 106, s. 5. 

' The rule as laid down by Braoton (65) appears to be of a much more 
limited character. Where a man leaves issue by two wives, A a son and 
B a daughter by the first, and C a son by the second, and A purchases lands 
and dies intestate, the lands descend to £ m prtference to C. Braoton 
mentions that it was a disputed question whether the same rule applied 
when the lands had descended from the common fieither. In that case h& 
seems to think the lands ought to descend from the eldest son to the 
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giv^i above, if A died^ leaving 3 a son and C a daughter by CH. X. 
a first wife and D a son by a second wife^ and S became ^ ^ ^'^* 
actually seised of the lands and died^ the lands would descend 
to C the sister and not to D. Again^ if C became seised and 
died intestate^ D could not be her heir, and if she left no 
relation of the whole blood, the lands would escheat to the 
lord. By the change effected by the Inheritance Act, the 
half-blood, if descended from a common male ancestor, is to 
take next after any relation in the same degree of the whole 
blood. Thus, in the instance above given, assuming j8 to be 
the last purchaser, D will take next after his sister C. If the 
oommon ancestor is a female the half-blood will take next 
after the conmion ancestor^* 

If there are no male ancestors of the last purchaser or 
representatives of such ancestors surviving at the time of his 
decease, the lands will in the next instance go to the female 
paternal ancestors of the purchaser. In this case the rule is 
that the mother of his more remote male paternal ancestor 
and her descendants are to be preferred to the mother of a 
less remote male paternal ancestor or her descendants ^. It is 
difficult to see on what principle such a remote relation as 
might be embraced under this rule should be preferred to the 
purchaser's mother^ but such is the law. 

It is only after the failure of the paternal line of ancestors, 
both male and female, and their descendants, that the mother 
succeeds. After the mother come her descendants by another 
husband if any, and then her father and the line of male 
maternal ancestors of the purchaser and their descendants, 
according to the principles above stated ; and last of all the 
line of female maternal ancestors and their descendants, who 
succeed according to the same rule as relates to female 
paternal ancestors ^ 

There are some cases of descent by particular customs of 

yotmger brother of the half-blood to the exclusion of the sister. Black- 
stone's explanation of the exclusion of the half-blood is probably the most 
unsatisfactory passage in his book ; ii. pp. aaS, 93a. 
^ 3 and 4 Will. IV, o. xo6. s. 9. * Sect. 8. * Sect. 8. 
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CH. X. freehold lands where the old Anglo-Saxon roles still prevail. 

^ ^^' The most important of these are in the tenures called 

gavelkind and borongh English^ which have alreadj been 
noticed \ 

(i) The snccession to leasehold interests or chattels real 
rests on a wholly different ground. Here the fundamental 
distinction between real and persoual property becomes im- 
portant. On the death intestate of a person entitled to a 
term of years in lands, the property devolves upon the 
administrator^ or person appointed by the Probate Division 
of the High Court to administer the personal estate of the 
intestate^. The administrator^ after payment of the debts 
of the deceased^ must distribute the personal property^ includ* 
ing chattels real^ according to the provisions of the Statute 
of Distributions '. 

(3) Descent in the case of copyhold lands is regulated by 
the particular custom of the manor in which the lands are 
situate ^. These may or may not follow the rules relating to 
freehold lands ; and in order to ascertain the custom recourse 
must be had to the proper evidence^ which ib, primarily^ the 
court rolls of the manor. 

3. MisceUaneoM Titles. 

(i) Escheat^. 

If in the case of freehold lands there is a total fiulure of 
heirs on the death of the tenant^ the land escheats to liie 
lord. The theory of title by escheat is that the whole 

^ See aboyei pp. 47, 48. 

* Under the provisions of ao and ai Vict. 0. 77. 
' as and as Car. II, 0. la 

* See above, Chap. Y. § 6. How far the provisions of the Inheritance 
Act apply to copyhold or customary tenures is a matter somewhat di^ 
puted. The term ' land ' is expressly interpreted to cover these tenuresy 
but the Courts of Exchequer and Exchequer Chamber held that they do 
not affect a custom to trace descent to the person last seised. Muggieton 
v.Bamett, i Hurlstone and Norman, a8a; a ib. 653 ; and see Williams on 
Real Property, Appendix A. 

* See above^ Chap. IL fi 5. 
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property in the land beings as has been said^ divided CH. X. 
between the lords (paramount and mesne) and the tenant^ §^Ci)- 
on the tenant failing to have any heirs to whom the lands 
can descend, there is a species of reversion to the next lord. 
His right over the land becomes as it were enlaiged by the 
fiulure of the tenants in possession. But this title must be 
completed by entry on the land, or otherwise asserting his 
right \ 

If , as is usually the case at the present day, there is no 
known mesne lord of whom the land is held, the land 
escheats to the sovereign as lord paramount. The practice 
is for the Crown to institute an ^ inquest of office,' usually 
before commissioners appointed for the purpose, in order 
to determine whether the tenant died without leaving an 
heir. On the verdict of the jury to this effect the Crown 
becomes seised of the land without the necessity of entry'. 
By the Intestates Estate Act, 1884^, the law of escheat has 
been extended to equitable estates. 

Escheat formerly took place upon the blood of the tenant 
being attainted. Here again we have a specimen of the 
practice of treating metaphorical expressions as if they were 
realities, which has been found to be so conmion amongst 
lawyers. Attainder took place upon judgment of death or 
outlawry being passed after conviction for treason or felony \ 
The effect of attainder was, as is said, to corrupt the blood so 
as to render it no longer inheritable. The effect was the 
same therefore as if the tenant had died without heirs; the 
land at once escheated to the lord. This escheat was how- 
ever subject to the paramount right of the Crown, based on 
other than feudal principles, to forfeiture of the land, in the 
case of conviction for treason for ever, in the case of con- 
viction for felony for a year and a day. 

^ Blackstone, ii. p. 245. This necessity for the lord to do some act on 
his part induced Blackstone to class escheat under title by purchase. 
' Blackstone, ilL p. 960. 

* 47 and 48 Vict. c. 71. 

* Blackstone^ iy. pp. 383-3B7. 
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CH. X. The notion of oorrnption of blood consequent on attaindef 
§ ^ (^>« was pushed still further. Not only did it applj to lands 
in the possession of the criminal at the time^ but it extended 
also to land to which he might afterwards become entitled. 
Thus if A were seized in f ee^ and B his eldest son were con- 
victed of treason in ^'s lifetime, B having a son C, upon A^b 
death intestate the land escheated to the lord, whether B were 
dead or not — ^if he were alive^ because his blood being attainted 
he could not inhait; if he were dead^ because C could not 
make titie through him ^. 

Such was form^ly the law with rrference to escheat propter 
delictum tenentie. After considerable modifications by statute 
of the doctrine of attainder^, the recent Statute 33 and 34 
Vict, a 23 has totally abolished forfeiture and escheat (except 
when f (»rfeiture is consequent upon outlawry)^ and provides 
instead for the appointment of an administrator to the pro- 
perty of the convict^ and for the vesting of his property in 
such administrator during the continuance of his punish- 
ment. 

{2) Lo9e and Acquisition by Lapse of Time. 

The mode of acquisition by prescription of the class of 
rights over land which are styled above ' rights in alieno solo ' 
has already been noticed. In the case of rights of ownership 
occupation without title for a certain period has an operation 
somewhat different in point of law. The theory of English 
law is that if a person entitled to a legal remedy against 
a wrong-doer does not pursue that remedy within a certain 
time after he has first had the opportunity of doing so, his 
right to pursue the remedy at all is extinguished^ If there- 
fore a person occupies land without any right, and the true 

^ Blackstone, ii. p. 954, Baysy < The ehannel which oonTeyed the here- 
ditary blood from hiB anceeion to him is not only exhausted ibr the 
present, but totaUy dammed up and rendered impervious for the ftitore.* 
This effect of attainder was abolished by the Inheritance Act, 3 and 4 
V^ilL rv, c. 106. s. 10. 

' Especially by 54 Geo. Ill, c 145. 

' See for the older law, Blackstone, ill pp. 1781 x88^ 192, X96W 
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owner or his successors in title allow twelve years ^ to elapse OH. X. 
since the last time when such owner or some person through ^^(^)* 
whom he claims was in possession or receipt of the profits of 
the land^ or of the rent, without taking effectual steps^ bj 
action or re-entry, to recover the land^ the right to take such 
steps either by way of action or re-entry as against the 
occupant, or any person claiming through him^ is extinguished. 
This rule is subject to exception in the case of persons who 
are disabled by infancy, coverture^ or lunacy ^^ from taking 
the proper steps to assert their right. Such persons, or per- 
sons claiming through them, though the twelve years may 
have elapsed, are allowed six years (unless the whole period 
amounts to more than thirty years ^} after the removal of their 
disability, or after the death of the person disabled. And if 
the occupant have given to the true owner an acknowledg- 
ment in writing, signed, of his title to the land, the period of 
twelve years begins to run anew from the date of any such 
acknowledgment ^. Thus for all practical purposes the effect 
of the above-stated rules is to make occupation without title 
for twelve years (subject to the exceptions already noticed) 
equivalent to a mode of acquiring a right. Such an occupant 
would before the Statute of Limitations have been safe from 
attack by entry or action at the hands of the true owner or 
any third party. And now the Statute of Limitations con- 
tains a provision ^ that not only the right of action shall be 
barred by the lapse of twelve years, but the right of property 
itself shall be extinguished. For all practical purposes there- 

^ See 3 and 4 WUl. IV, c. 37. s. a, and 37 and 38 Vict. 0. 57. The latter 
Statute came into force on Jan. i, 1879, and substituted the periods men- 
tioned in the text of twelve, thirty, and six years for the former periods of 
twenty, forty, and ten respectively. These are the Statutes of Limitations 
at present in force with regard to the rights over land called coiporeal 
hereditaments (see above, p. 304, n. a) and rents. They do not apply to 
the lands of the Crown or of the Buchy of Ck)mwall. The period of 
limitation with regard to such lands is sixty years. 9 Geo. Ill, 0. 16 ; 93 
and 34 Vict. c. 53 ; 34 and 95 Vict. .0. 6a. 

' 3 and 4 WiU. IV, c. a^. ss. 16, 18, 19. The disability arising from 
absence beyond the seas was removed by 37 and 38 Vict. 0. 57. s. 4. 

' 3 and 4 Will. IV, c. a^, s. 17. * lb. s. 14. * lb. 8. 34. 
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GH. X. fore it may be said that by pofisession without title for twelve 
^_r y^^'^ ^^ occupant now acquires an estate in fee simple in the 

lands ^^ as against all persons except one whose right of entry 

or action has not existed for that period ^. 



(3) Compulsory Acqtiisition for Public Purposes. 

There are certain modes of acquiring land by what may be 
called a process of involuntary alienation, where the law pro- 
vides means for depriving a person of his property upon 
proper compensation being made to him^ and vesting it in 
other persons, or in a corporation^ notwithstanding any oppo- 
sition by the owner. Thus the legislature provides machinery 
for compelling persons to divest themselves of lands which 
may be required for certain purposes of public utility; for 
instance^ a railway, public elementary schools, or certain 
public works. This is principally effected by the machinery 

^ It should be observed that the mode of acquiring ' corporeal hereditib- 
ments ' by lapse of time differs essentially in principle from acquisition of 
' incorporeal hereditaments ' by prescription. In the latter case, as has 
been shown above (Chap. III. § 18), longHM>ntinued enjoyment as of rig^t 
vras regarded as evidence of a grant by some owner of the praediuxn 
serviens. The Prescription Act, operating upon this state of the law, 
made long-continued enjoyment, as of right, a positive mode of acquiring 
the right. The mode of acquisition of corporeal hereditaments, treated 
of in the text, has been reached by another road, highly characteristic of 
the practical character of English law. By extinguishing aU possible 
remedies, the right of the occupant is made impregnable, and unlike 
Roman law, or our own law of prescription, nothing but the bare iact of 
possession without title for a sufficiently long period is necessary to create 
the negative title resulting from the Statute of Limitations. The con* 
ditions required by the civil law, bona fides, justa causa, Justus tituluai| 
&c., have no place in our law. 

' Observe that if the occupancy began during the continuance of a far- 
Ucular estate^ the period of limitation does not begin to run against the 
remainderman or reversioner till his estate vests in possession (see above, 
p. 357). For instance, if lands have been given to A for life, remainder 
to jB in fee, and during A's life C wrongfully obtains possession, aa againat 
A the period of limitation will begin to run from the commencement of 
Cs possession, but as against JB, not till the death of A, for not till then, 
can B enter or bring ejectment. Oonira non vateniem agere wm cunUpraeacr^pUoi, 
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provided bj the Lands Clauses Consolidation Act^. This CH. X. 
Act contains a set of general provisions^ which are usually ^ ^ ^^^' 
incorporated in the special Acts authorising and regulating 
individual undertakings, providing for a mode of compulsorily 
vesting the property required in the company or other body 
undertaking the public works by the giving certain notices, 
and taking the requisite steps to assess and pay the proper 
compensation for the lands taken. 

(4) Acqumtion under Inclosure Acts. 

The legislature has also provided special means for acquiring 
and divesting rights over common and waste lands, and for 
the indosure of common fields^. The limits within which 
the lord might by himself exercise his rights of ownership 
over the land have already been noticed ^ Of course a 
< common ' might always be dealt with, as any other piece of 
property, by the concurrence of all the persons having rights 
over it, that is to say, by the concurrent action of the free* 
holder or lord of the manor and all the conmioners. But 
owing to the practical impossibiUty of obtaining the consent 
of all the commoners, it became usual for the legislature to 
pass private Acts of Parliament, authorising inclosures in 
particular places, and providing compensation to the lord and 
the commoners for the rights of which they were deprived, 
usually by giving them the benefit of the exclusive ownership 
of a portion of the soil of the common discharged of rights 
of common, in lieu in the former case of the seignory of the 
whole, and in the latter of the rights of common which were 
extinguished. 

* 8 Vict. 0. 18. 

' The ancient ' common field ' wiU be easily recognised by readers of 
Hi. Joshua Williams' lectures on ' Rights of Common,* or of Mr. Seebohm's 
< English Village Community ' in the expression in the preamble of the 
statute 8 and 9 Vict. 0. 118, 'lands intermixed or divided into inoon* 
▼enient parcels.' See aboTe, pp. 5-7. Mr. Seebohm, p. 14, calculates that 
between the years 1760 and 1844 nearly 4000 Incloaure Acts were passed 
aifecting ' common fields ' in various parishes. 

* Chap. IIL fi 18 (a). 
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CH. X. The Inclosure Acts, of which the Statute 8 and 9 Vict 

* ^^* c. 118 is the most important, contain provisions for carrying 

out inclosures through the Board of Agriculture^. The 
consents of the requisite number of persons interested in the 
land, and of the lord of the manor, must be obtamed. If the 
inclosure is carried out, the Board may award certain portions 
of the waste for recreation, for allotments to the labouring 
poor, and for roads; the residue is divided amongst the 
persons who previously had rights over the land, and the lord 
of the manor. Upon the allotment being made, the common 
or other rights enjoyed over the land previous to the indosuie 
are extinguished \ 

The land allotted to the various persons who already were 
the owners of adjoining lands becomes part of and is held by 
the same tenure as the lands to which it is annexed: if 
annexed to freeholds, the land becomes freehold, and is held 
for the same estate as the land to which it is annexed ; if the 
adjoining land is copyhold, the annexed land becomes copy- 
hold also. 

(5) Compulsory Enfranchisement of CqpyAolde, 

Another species of compulsory alienation takes place under 
the Acts by which either a lord of a manor or a copyhold 
tenant is entitled to compel enfranchisement through the 
medium of the Board of Agriculture ^. Enfranchisement, as 
has been seen, consists in the conveyance of the freehold by 
the lord to his copyhold tenant^. Either lord or tenant may 
now under the provisions of the above-mentioned Acts obtain 
an award of enfranchisement, compensation in money paid 
down or secured, or in land, being awarded to the lord. 

* Establiflhed in 1889 by the statute 59 and 53 Vict. e. 30, which 
transfera to the new Board the powers of the former Inolosore and Land 
Commissioners. 

' 8 and 9 Vict. c. 118. s. 106. 

' 15 and 16 Vict. c. 51 ; ax and aa Yiot. c 94 ; 50 and 51 Yict. c 73 ; 
5a and 53 Yict. c. 3a 

* See aboYe^ p. a9a. 
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(6) Bankruptcy, 

Estates in land are lost and acquired by the bankruptcy of GH. X. 
the tenant. Upon the appointment of the trustee in bank- ^ ^ ^^* 
ruptcy under the provisions of the Bankruptcy Act^ 1883^^ 
the whole of the bankrupt's freehold^ leasehold^ and copyhold 
estates vest in the trustee, in trust for the creditors. 

The following table shows in a concise form the classi- 
fication of modes of acquisition which has been presented 
in this chapter. 

^ 46 and 47 Vict, c 59. 
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The 6I08MU7 aims only »t giving the senges in which wordi ooonrring in the 
prarions extnicte, with which the reader might probably not be familiar, an 
there need. 



A. 

Aoqnietare, to release or aoqnit, p. 8a. 

Aenieoi% right of prior birth, primo- 
geniture, 95. 

Approvare, appnuure, a i a, to approve, 
i.e. to make jHrofit of the waste by 
Inblocare. See s.v. ' approve' ' in the 
'New English Biddonaiy' (edited 
by Dr. Murray), where the word is 
traced to an old French word 
a-proaer. 

ArbalastairiiLi, a cross-bowman, 74. 

Axramare, to undertake, especially to 
undertake the prosecution or de- 
fence of a salt, 197 («M Spelman, 
Glossary, s.v. adrhanire). 

Antra, a plonghing, 138. 

Assartare, to dear a space in a wood, 
aia. 



a dealing, 196. 

Asslgzuuw, to assign, make over, 167. 

Assies, (i) a law, ordinance, or statute, 
hi; (a) a particular species of suit, 
so called, apparently, because insti- 
tuted by an assisa, 196; (3) the 
jvEon ia an assiao^ 197. 



Attainti]s>=attinotas, attainted, the 
peculiar consequence of a conviction 
for treason or felony. 

Attomare, to appoint a substitute or 
attorney ibr the conduct of a suit» 
106 ; to cause a tenant or farmer to 
recognise as lord the alienee of the 
fireeholder, 17S. 

Averla^ animals used in agrioulturei 
especially commonable beasts, 195. 



Balllvns, a steward or bailiff, 194. 

Bladum, com, aoi. 

Bosons, woodland, 196. 

BoTata, an ox-gang, as much land as 
one ox (or a pair of oxen) could till 
in a year, variously estimated at 
13-18 acres, but probably an inde- 
finite quantity, 106. 

Breve, a writ or command in writing, 
espedally a writ by which an action 
was commenced, 73. 

Brevliixioula, a writing or charter, 60. 

Brocbiay a brooch or needle for fasten- 
ing a sack, 139. 
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Braera, thonu or rough bashes, 195 ; 

rough ground, a I a. 
Bnrgagium, bnrgeiuiis, tee Index, 

Burgage. 

O. 

Oapitalis, chief; oapitalls doxniiiTia, 

lord of a manor, 15 7. 
Oarazare, to sign, 60. 
Oarmoa, carcoa, a plough, laa. 
Oaraoatai a plough-land, as mnoih land 

as could be cultivated by a plough in 

one year, varying probably with the 

character of the soil, but larger than 

the bovata^ 74. 
Oatalla, chattels, moveable or personal 

property, 9a. 
Censna, income from land, rent, 8a. 
Chaoea, a way for driving cattle^ a 

drove, 197. 
Olamantia, 106, olameum, a a 7, daim. 
Clamare, to complain, 7a ; to daim, 74. 
Clamor, complaint, 74. 
Clansiun Fasohae, the dose of the 

octave or utas of Easter, the Sunday 

after Easter, iia. 
Comes, an Earl, 58, 74. 
Comitatus, county, 313; County-Court^ 

73. 
Commtmia, see Index, Common. 

Compendium, a shorter way, 187. 

Compotom, oompotos, account, 87. 

Concordia, a settlement or compromise 
of a cause in court, applied to a fine, 
105. 

Conquestns, the conquest or acquisi- 
tion of England by William I, 139, 

153- 
Consideratio, a judgment (of a Court), 

78. 

Conatitntio, (i ) ftn ordinance or law, 
197 ; (a) a mode of constituting a 
right, eepedally the grant by which 
a servitude is created, 184. 

Consnetudo, a custom, espedally cus- 
tomary feudal dues, 144. 

Conventio, a covenant or agreement by 
deed, 153, 177. 

Convinoere, to convict^ 9a. 



CotereUi, sie Index. 

Coria, (i) court. Curia Bagis, etc ; (a) 

a court or yard, 195. 
Cuxialia Terba, ordinary every-day 

lAng'iag® Wf 69. 
Coatodia, wardship, tee Index. 
Costumarii, &ee Index. 
CostiiB, cost, 74. 

d: 

Danma, (dampna, 133), damages, 178. 
Defalta, default, 319. 
Defensa, endosures, 195. 
Defordo, -oeo^ to keep out by Ibree^ 

73- 
Demaada, a demand, that which is 

demanded, 144. 

Deriaa, or diviaa, the division of the 
property of a deceased peEwm in 
accordance with his will, henoe de- 
vise, 109, n. a. 

Dimittere, to demise^ let, or lease lands 
for life or yean, 177. 

Dirationare, to establish, usually ap- 
plied to estabUflhing a superior title, 
and disproving title of tenant, 80, 9a. 

Diaparagatio, degradation by an un- 
equal marriage, 1 24. 

Diaseisina, disseigin, tee Index. 

Diaseisire, to put out of seisin, 1 1 a. 

Diatriotio, distndnt, oompdling to per- 
formance of a duty by lawful seimre 
of property, 83. 

JDiatringere, to distrain, 83. 

Dominiomn, dondnion, or demesne^ the 
possession of the freehold, 158; 
domain of the lord of a manor, an. 

Donatorioa, donee, the person to whom 
an estate is given, 147. 

XL 

XSleemossma^ see Index, Vrankal- 
moign. 

Emenda, amends, properly a compen- 
sation to party injured, as opposed 
toafine^ lai. 

Esoaeta, escheat, tee Index. 

XSsoambinm, that which is given in 
exchange or substitution, especially 



GLOSSABT. 



433 



the land which a lard honnd to de- 
fend his tenant's title must give in 
reoompense if the tenant be ousted 
by Tirtne of a superior title, 80 ; gee 
Index, Warranty. 

Bstoreriiun, ' stuff/ i.e. wood or other 
materials which the tenant is en- 
titled to take from the land of his 
lord or a stranger for repairs, f ael, 
etc., 195. 

Exoeptio, a plea, formal statement of 
matter of excuse to an action, 87. 

Bxhaaredare, to deprive of estate in 
lands, 9a. 

Bzfaaeredatio, disinheritance (by alien- 
ation by tenant in his lifetime), loa, 

234- 
BzUos, issues, profits, lai. 

Bxpeditatio (canum), mutilation of the 

foot to prevent a dog chasing game, 

ai3- 
Sxpeditio, the duty of military service, 

tee Index, Trinoda neoeasitas. 

Szpletla, 148, eeples, 343, fruits or 

produce of land. 

P. 

Valoatio, the service of reaping or cut> 
ting com, etc., 138. 

Felonia, felony, a crime other than 
treason punishable with forfeiture 
and escheat of land and goods, 9a. 

Peodalia (feodalia servitla, 138), ser- 
vices attaching as an incident of 
tenure. 

Veodiflrma, fee-farm, see Index. 

Veodnm, fee, see Index. 

Videlitas, fealty, se« Index. 

Tlnia, (i) a fine (pecuniary), lao; (a) 
a fine (final concord) ; see Index. 

Firmarias, fiurmer, an occupier of laud 
for years or other limited period who 
has no freehold interest, 176. 

Vorinaeoa servitia, services due to the 
king as lord paramount, as opposed 
to services due to the inmiediate 
lord, 139, 

Forisfaoere, 35 n., ForisfiMtiira^ 93, 
to forfeit^ forfeiture. 



Forifl-familiare, (apparently) to de- 
prive a son's descendants of a right 
of succession to lands by his accept- 
ing lands from the father in his life- 
time, 97. 

FoBsatom, a bank, 197. 

O. 

Oardinnm, gardinoa, a garden, 195. 
Ouerra^ war, 83. 

H. 
Haspa, hasp, handle (of door), 148. 
Haya, hedge, 197. 
Herietta, heriot, «ee Index. 
Hida, hide, see Index. 
Homagium, homage, see Index. 

I. 

Zmbroviaare, to enrol (names of jurors), 
iia. 

Inonrrere, inonrrl domino, to be fo»* 
feited to the lord, aao. 

Inde, thereon, thereof, therefrom. 

Intrinseoa servitia, services reserved 
by the feoffment or grant to the im- 
mediate lord, 138. 

Irritare, to make void, loa. 

J. 

Justioiare, to exercise judicial autho- 
rity over, compel by process of law, 

83. 
Justitia, a justice ^justitiarius, 72. 

Ii. 

Iiegalis homo, a law- worthy man, one 
capable of possessing sll legal rights, 
III. 

Iieporarius, a greyhound (1), 138. 

Ligeanoia, the relation created by 
homage and fealty of a vassal to 
his chief lord, 78. 

Litterss patentee, writings authenti- 
cated by a seal, whereby a man is 
enabled to do or enjoy that which 
otherwise of himself he could not. 
So called because they are open, 
ready to be shown for confirmation 
of the authority thereby given, 148 ; 
see Blount, Law Diet., s.v. 
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Manerimn, » manor, 139. 

ManBa, Me Index. 

ManBiunoula, a Bmall home or tene- 
ment, 196. 

MarisouBy a marsh, 196. 

Maritaginin, (i) marriage, i.e. the right 
of the lord to provide his tenant with 
husband or wife, or to receive the 
due equivalent, 124, 157; (a) the 
land given by a father to his daugh- 
ter on her marriage (loi) to be held 
by the tenure of (3) frank-marriage, 
loa ; see Index. 

ICaritare, to many, or provide with a 
marriage, 90. 

Merohetum, the fine payable by a 
villein to his lord on the marriage 
of a daughter, 153, 313. 

MMsnagiom, a house, messuage, 95. 

Messiira, the service of harvesting, 138. 

Miles, a knight, 131 ; a tenant by 
knig^ht-servioe, 95. 

iCilltia, knij^ht-servioe, 95. 

Minister, thegn, 59. 

Miserioordia, (i) mercy, (a) a discre- 
tionary fine, in miserioordia esse, to 
be in mercy, i.e. to be liable to be 
fined to the extent of the whole of 
the offender*s property, 133. 

Molendiniim, a mill, 186. 

Morsi^ heath-ground, moor, aia. 

MoliarattuB, a son bom in wedlock 
(contrasted with a bastard of the 
same parents), loa. 

Multo, a wether, 195. 

Mutare, to keep hawks in a mnta, or 
moulting-house, 138. 

JS. 
Nnndinae, market-tolls, 313. 



Oeps, use, 316. 



O. 
P. 



PaUaoinm, a palisade, 187. 
Pannagium, right of feeding animals 

in woods on bcechmast, aooms, etc., 

2ia. 



Parona, enclosure, park, aia. 

Pargamen, parchment, 59. 

Patri% a jury, 319 ; see Index. 

Pesaona^ aoanu% mast, etc fallen firani 
trees, 194. 

Flaoitare, to bring a suit or action, 92. 

Plaoitmn, a plea or suit, 73, 86, etc. 

Plegioa, a surety, 106. 

Praeoeptom, a writ> a mandate under 
the royal seal ; espeoially applied to 
the process by which an aetion Is 
oommenoed, 7 a ; sometunea called 
from the first word ' Praecipe,* 73 ; 
compare 356. 

Pratam, a meadow, or endoaed grass 

land, 3oa 

Q. 

Qaestom, land purchased, opposed to 

land inherited, 103. 



Becognitio, a mode of trial by calliiig 

in neighbours to take oogniflmoe of 

the truth of disputed firsts, iii. 
Beotnm (pladtum de recto^ breve de 

recto), 73; a writ of rights tlie 

form of action devised for claiming 

the fee. 
Bedditua, rent ; see Index. 
BeleTatio, relief, 83, n. i. 
BeloTiare, to pay a relief, 83. 
Belevinm, relief ; see Index. 
Bemanentia, permanenoe, perpetuity, 

93. 

8. 
Boaooariiim, Exchequer, 87. 
Boedula, sheet, 59. 
Beota, a foUowing, attendance at ooari, 

138 ; customers (of a miller), 186. 
Beisina, seisin ; see Index. 
Beriantia> aeijanteria, serjeanty; see 

Index. 
Senritinm, servioe; see Index, Ber- 

▼ioes. 
Servitus, a servitude^ a right over land 

vested in some person other than the 

owner of the land, 184. 
Booagiom, socage ; see Index. 
Bokdmannna, see Index, Soomsami. 
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Bolloolae, inhabitaiits, 59. 
BoUdns, a Bhilliiig, 35, n. 2, 
Sununonitio, a sninmoiiB, 73. 

T. 
TaUiare, to tax, 153. 
Teneznentuxn, tenement ; see Index. 
Texminiia, term ; see Index. 
Toftnm^ endoBore of a dwelling-house, 

106. 
Traasfretatio, croering the sea (from 

England to Normandy), 11 a. 
Turba, tnrf for fuel, 195. 
Tnrbaria, torf-groond, aia, 

U. 
Unde, whereof, wherefirom. 
Uilagare, to make an outlaw, 9a. 
Utlagaria, outlawry, 9a. 



V. 

Tadimn, pledge, Mcurity, iia ; mort> 

gage, i68. 
Talentla, value, 95. 
Villa, see Index. 
Villenagiiun, see Index. 
Virgata, a yard-land, said to oontain 

different quantities in various local- 

ities (15-40 acres, Blount, Law 

Diet. B.T.)> m* 

W. 

Wainnagitun, &nning stock, peculium 

agricolae, laa. 
Waraotom, £a11ow, aoi. 
Warranti% wairantisare, see Index, 

Warranty. 
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», p. 403. 
Aotivtt doty, 367. 374- 
Admlniatratlon lult, aE 



Admituuuw (of copjhold Uiuint), 191, 

193- 
AdTOwaon. 113, m. 3, 30*. 
AcFionUunJ Holdlnci' Aoto, 1875 

and 1883, 141 n. 
Aid., 41, 48, 81, i»9, 131, 393, 395. 
Allen, incapacitj of, 403. 
AUeoMion, 11, 39, 100-105, 131, 156- 

160, 310, I3i-i37. 

— reatrunt on, in favour of fiunil;, 14. 

— — of b^, 101-103, 

of loid, I3», 157, MO, 331. 

of king, 157. 

— oondiUuD agaiut, 156. 

— lioanoe rf, 157, 393, 395. 

— title by, 400-41 7. 
inter vivo., 406-416. 

— ooiiipii1«ory, for pablio purpoaea, 416. 
Alteno aolo, righta in, '304, 30J. 

modea of acqniiition at, 406-409. 

Alodiom, 13, 17, 47' 

— converduD of, into feudmn, 31, 
Ancient demesne, son., 1530, 
Auglo-B&zon law, 16. 

— oharten, 30, 6fr-*o. 



Appointment, power of, 360- 

Approvament of oommona m 

tDte of Merton, 133, 193, : 

Sutnte of Wert. II, 1 

J19-J31. 

at Common Law, 199. 

Appurtenant aerriludea, iSl 



193, s 



1,149. 



Aaalaamm Idbar, 169. 
Aaaiae, remedy hj, 10S-114, : 
184. 

— of Northampton, 109. 

— gnuid,73. 
3J0. 

4)3. 

Attomer, 106 n. 
Attonunent, 178, 143, igS 

— alxsli^n of, a6o. 
Avowry, 349- 



Bftnkmptey, 439. 

— Act, 1883, 380 n., 419. 
BMSain and Sale, 318. 

— efiect of Statute of Usee 01 

— eniolment of, 364-366. 
Bm« fee, aiJ, aji. 
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Bastard, 97, loa. 

BatUe, trial by, 73 n. 

Benefloia, 31. 

Board of Agrionliaxe, 293, 438. 

Bookland, ia-16. 

Bordarii, 25 n., 50. 

BoroDch TiTigHah tenure, 48, 96, 326. 

Boroncha, euatoms of, 48. 

Braoton, Henriotia de, hia treatiae, 

118. 
Britton, 309, 943. 
Brooke*a Abridgment, 369. 
Burgage tenure, 5, 48. 

— coBtom of deviae in, 48, 369, 375. 

O. 

Capite, tenant in, 30, 130, 157. 

— mistaken use of term, 394, a. 4. 
Ceatni gne tmat, H9 Tmata. 
Ceatni gne oae, 318, 333. 

— conveyanoes of, made good, 343. 

— position of, awrimilated to legal 
owner, 344. 

Oeatni gne Tie, 163 n. 
Chancellor, 337. 

— early functions aX^ 319-331. 

— growth of his Judieial fnnotions, 
333, 333. 

Ohanoery, C!oiirt of, 333-33 !» 366- 

372. 
Charitable nsea, 404. 
Charter of feofflnent, 143. 
Chattels real, 339; aee Iieaaehold 

interests. 
Chief, Teutonic, position and fimo- 

tions of, 9. 
Chirograph of fine, 105. 
ChiTalrjr, tenure in, 39. 

abolition of, 48, 394. 

Churches, acquisition of lands by, 1 3. 
drouita, 66, 116, 196. 
Clergy, influenoe of, 3 a., 30. 
Code Napoleon, 369. 
Cognisance, 349. 
Collaterals, descent to, 97, 43a 
Comes, 30; #00 Frinceps. 
Commendation, 37, 33. 
Conunon, righta of^ 133, 190-308, 
329-331. 



Cosunon, righta of, of copyhold 
tenants, 193 a., 196, 390. 

— in gross, 193. 

— over enclosed lands, 195, soo. 

— pur cause de Ticinage, 301. 

— disseisin of, 11 3, 193. 
Conunon appendant, 191. 
Common appurtenant, 193, 195, 

339-331. 
Commonable cattle, 191. 
Conunon fields, 196, 300, 437. 
Conunon law, origin of, 34. 

— meanings of, 65 »., 116, 34a 
^- deficiencies of, 331. 

— modes of aoqniring rights at, 410. 
Conunon Fleas, Court of, 73, 106 n. 
Conunons, indosnre of, 193, 437. 
Condition, 160, 161. 

— estates npon, 363, 383, 384, 309, 

413. 

— benefit of, can only be reserved to 
grantee or bis heirs, 363, 373. 

Conditional gifta, 160, 164-168, 380^ 
334, 391. 

Conditional limitation, 363 n. 

Conscientious Obligation, 318, 323. 

Consideration, 337. 

Continental feudalism, 30-33, 36. 

Contingent remainder, 364-373, 310. 

^- of fireehold requires support of par- 
ticular estate of freehold, 365, 371 a. 

— liability to destruction, 366, 371 a. 

— trustees to preserve, 356 a. 

— alienation and devolution of, 366, 

389- 

— Act to amend the law as to, 1877, 

363 »., 364 a., 359, 36a 
Continual claim, 146 »., 369. 
Contract, a source of righta in per* 

sonam, 399. 
Conventionea, 39, 50, 153, 177. 
ConToyanoing and Iiaw of Property 

Act, 1881, 347 a., 384, 357 a., 

383 a., 414. 
Conveyancing Act, 1883, 414. 
Coparoenera, 336, 374, 378. 
Copyhold, 52, 386-395. 

— origin of, 151. 

— of frank tenure, 154 a. 
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Ck>p7hold, alienation of, 391, 393. 
by wUl, 39411., 389, 417. 

— deaoent of, 390, 433. 

— enfiranohiBement of, 393, 438. 
Corona, tenant nt de, 137 11. 
Ck>Yporation, 316. 
CkniKireal heraditamanta, 30411. 
Cormption of blood, 433. 
Ck>tarii, Ootaetla, 2$n., 50, 51. 
Ck>terelli, 313. 

Count (nairatio), 354 n. 
County Court, 73. 
Conrt, of lord, 16, 38. 

— of manor, 8. 

— of hnndred, 8, 15, 38, 53. 
Court Baron, 16, 53-54. 

— Jnrisdiotion of, in caae of writ of 
right, 71, 73. 

Conrt leet, 16, 54, 55. 

Conrt BoUa, 388. 

Covenant, writ of, 153, 175, 177. 

— running with land, 413, 413. 

— with teTfvnon, 413. 

— to stand seiBod, 338, 354. 
Creditor'a Bighta, 379-386, 305, 405, 

408. 

Crown, see King. 

Cui in vita, writ of, 339, 341. 

Curia Begia, 66, 70-76. 

Cnrteay, tenant by the, 96 n., 173-174, 
336, 336, 371. 

Cuatom, how diatinguiahed from pre- 
scription, 183 a. 

— local, 51, 68, 74, 134. 

— of manors, 387, 389. 

— of the pountry, 413. 

— profit not claimable by, 183 a., 300 a. 
Cuatomary Conrt, 53, 55, 388. 
Customary fireehold, 390 n. 
Cuatomary law, 63, 68-70. 
Coatumarii tenentea, 313. 

D. 

Damnum, how distinguished from in- 

Juriaf 186. 
Debts, see Creditors' Bighta. 
Deed, 15311. 

— when necessary to create right, 183, 

411,4". 



I Demiae, words of, 340. 
Demurrer, 373. 
Deaoent, in Anglo-Saxon law, 39, 47. 

— in freeholds, 94-100, 417-433. 

— how restricted to lineal descendants, 
331, 333. 

— in copyholds, 390^ 433. 
Destination da Pdre de famille, 407. 
Deviae, see Will. 
Devisee, liability ot, for debts of de. 

visor, 381, 384. 
Dignities, 303. 
Disolaimer, 403. 
Diaaeiain, 108. 

— of ri^ts in alieno solo, 113, 187, 
193, X96. 

Diaaeiaor, release to, 149 n. 
Diatreaa for rent in arrear, 336, 345. 
Domain landa, 35, 50, 311. 
Domeaday Book, 38, 50. 
Domeaday of St. Paul'a, 35 n., 50. 
Dominant tenement, 181. 
Donia Conditionalibua, Statutum 

de, 333. 
Dos, loi, 136, 165. 
Dower, 136-138, 336, 371. 

— jointure bars, 350. 

— mode of barrings 361. 

— writ of, 12S. 

Duration of Estate, 39, 61, 160, 307. 

Dureaa, 401. 

IS. 

Basement, 180, z8in., 18311., 305, 
406. 

— positive, negatiFe, 180, 186. 

— implied grant of, 407. 

— carries right to repair, 187. 
Bocleaiaatioal Juriadiotion in case of 

wiU, 167. 
^eotio Firmae, writ of, 175, 177. 
^eotment, action of, 1 11, 176, 341, 

394«. 
Blegit, writ of, 379, 380, 409. 
My Domeaday, 50 a. 
Bmblementa, 346 a. 
Bmphyteuaia, 33 a. 
Bnfiranohiaement of copyholds, 393, 

438. 
Enrolments, Statute of, 364-366. 
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ert^ 
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ISntailB, evilB of, 350. 

— by onBtom, 291. 
Entry, right of, 109, 389. 

— writ of, no. 
Equitable estate, 325. 

— after Statute of Uses, 366-374. 

— modes of acquisition of, 415, 416. 
Equity, Courts of, 9ee Ohanoery. 

— follows law, 325, 370. 
Equity of redemption, 284. 
Equity of Statute, 248. 
Escheat, 43, 61, 91-94, 422-424. 
Escuage, see Boutage. 

Estate, in lands^ conception of, 43, 61, 
I75f «68, 307. 

— of inheritance, 29, 307. 

— in fee simple, 60, 268. 

conditional, 163, 220-222, 291. 

— tail, 220-228, 347-355, 3p8. 

— for life, 29, 162. 

— par autre Tie, 163*1. 

— less than freehold, 308. 

— for years, 162 ; see laeaaehold in- 
terests. 

— at will, from year to year, at suffer- 
ance, 242, 246, 412. 

Estovers, common of, 195. 
Evidence, early notions of, 17311. 
»- of interested witness, 377. 
Exception, 168. 
Exchange, 41a 
Execution, 279. 

Executory devises, 310, 362, 380. 
Extenta manerii, 211-215. 

P. 

Varmer, 50, 240 ; see Iiessae. 

* Fealty, 47, 77. 
Fee, meanings of, 60, 72 n. 
Fee fiurm, 122. 
Felony, effect of conviction for, 92, 

4a3- 
Feofltee to uses, 316, gi8, 323, 353. 

— liability of heir of, 324. 
Feofbnent^ 49, 41a 

— - charter of, 61, 143, 144. 

— after Quia Emptores, 236. 

— to ases, 335. 



Feoflbr, Feoflbe, 49. 

Fet assavoir, 210 a. 

Feudal system, 34 n., 37, 38. 

Feudalism, 30-33. 

Feudum, 32. 

Fidei-oommissa, 315. 

Fideilaesione, snits de, 313. 

Fieri facias, writ of, 279. 

Fine, on alienation, 4311., 157, 387, 

393» 395- 

— on admittance of copyhold tenant, 

287, 291. 

Fine of lands, 105-108, 227 ti. 

Fines and Beooveries, Act for aboli- 
tion of, 105, 252, 291. 

Firmarii, 29. 

Fixtures, 301 n. 

Fleta, 209. 

Folkland, 12. 

— grants of, 12-16. 

— possessory rights over, 16, 17. 

— becomes terra regis, 18, 26. 
Forfeiture, 91, 93, 131, 423. 

— for breach of condition, waiver trf*, 
414. 

Forfeitures, after Conquest, 34. 
Forinseoa servitia, 139. 
Forinseoi tenentes, 212. 
Formedon, writs o^ 226. 
Franchise, 15, 302. 
Frankalmoign, 38, 137, 397. 
Frank>marriage, loi n., 225^ 248. 
Frank-pledge, view of, 55 a. 
Frauds, Statute o^ 144, 240^ 371, 

410. 
Fraudulent oonveyanoes, 405. 
Fraudulent Devises, Statute of, 

384. 
Free services, 49, 135. 

Freebenoh, 29011. 

Freehold, cannot be in abeyance^ 147, 
261. 

Freehold tenure, 49, 135, 160. 

French language, 210, 238. 

Future enjoyment, ri^ts o( in free- 
holds, 256-273, 310. 

— rights of, created by way of use, 
330, 355-360. 

Future uses, 310, 359. 
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a. 

Gavelkind, 47 n., 17311., 379, 401 n,, 

422. 
Oebori, 2511. 
Gesiih, 23. 

Oift, technical sense of, 410. 
Oifka of chief to follower, 21. 
Glanvill, 67. 

Olouoeater, Statute of, 241. 
Orant, 258, 260, 411. 

— of Bervitade, 182, 406. 

— loit, 182,408. 

— made equivalent to livery, 365, 414, 

415. 
Gross, rights in, 181, 193, 201, 

Guardian in Ohivalrj, 86-89, 121- 

"3. 393. 395- 
^ in sooace, 48, 86, 89. 

power of Either to appoint, 397. 

of Mother, Guardianahip of In- 
fants' Act, 1886, 397 n. 



Habendum, 373. 
Half-blood, 417, 420. 
Heir, meaning of term, 417. 

— effect of devise to, 384. 

— when liable for ancestor's debts, a8i ; 

see Descent. 
Heirs, gift to a man and his, 161. 

— customary, 288, 290. 

— of body, 161, 322, 247. 
Hengham, 210 a. 
Hereditary Iiand, 11. 
Heriot, 40, 290. 
Hide, 8 n. 

Homage, 33. 

— definition of, 76. 

— form of, 36, 77, 78. 

— of bishops, 79. 
Homage, the, 389. 
Honore, tenant ut de, 137. 
Honour, 52. 
Hundred,Teutonio division of host into, 

and oonnexion with territorial, 3. 
Hundred-Court, see Court. 
Husband, duties of, in respect of wile's 

lands, 82, loi. 



Husband, rights o( over wife's lands, 

173.174,401. 

— and wife considered as one person, 

»77- 

I. 

Idiot, $ee Lunatio. 
Indosure Acts, 193. 437. 
Inoorporeal hereditaments, 302, 
3041k 

— modes of acquiring, 147, 182, 406- 
408. 

Infangthef, 15. 

Infant, conveyance by, 401. 

— conveyance to, 403. 
Inhabitants, cannot as such claim profit 

by custom, 182 n., 200 n., 202 n. 
Inheritance, words of, 58, 60, 163, 

347. 38a. 

Inheritance Act, 95, 97 n., 417. 

i^. changes effected by, 417-431. 

Injuria, how differs from Damnum, 
186. 

Injuries, rights arising from, 299. 

Interesse termini, 240, 245. 

Interruption of right, prevents pre- 
scription, 185 a. 

Intrinseoa servitia, 138. 

Investiture, 145. 

Itinera, 66. 

J. 

Joint tenante, 373-378, 354. 

Jointure, 339, 349, 35011. 

Judicature Acta 1873, and 1875, 45 **•> 

6511. 

Judicial records, 116, 133. 

Judiciary law, 63-65, 117, 133. 

Jura in re aliena, 180, 368. 

Jurisdiction, grants of, 15, 3411., 53, 

53. 
Jury, trial by, iii, II3, 146, 153, 319, 

337- 
Justices, 73. 

Justiciar, 73. 

Justides, writ of, 83 n. 



Kindred, rights of, 14. 

Xing, his relation to the land, 9, 19, 

a^ 34-37- 
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King, to ihegnfl, 37. 

— privAte property c^^ 15. 

— growth of rights of^ over unoocopied 
land, 18, 19, an. 

— - militarj servioe dae to, 36, 37, 

King's Bench, Court of, I39«i. 
Siiisht, 35, 39 n. 

— aid for makiiig lord's son a, 41. 
Knight's fee, 35, 61 •., 74. 
Knighthood oompnlsory, 39a. 
Kniffht-servioe, tenure by, 39-43, 

61 •., 135-143- 
abolition of, 391-398. 

I.. 

laaenland, 17, 2Sn, 

Tiammas lands, 7. 

laands daiues Ck>naolidatioii Act, 

436. 
laanguage of law, a 10, 338. 
I>apse, 384. 
laaw, positiye, sooroes of, 63. 

— distinguished from onstom, 64. 
lAwinc (of dogs), 313. 
laease, 410. 

laease and Beleaae, 14911., '7^* ^^' 

365- 
Leasehold interests, originand history 

of, 50, 174-180, 339-347. 

— descent of, 176, 341, 43 a. 

— devise of, 416. 

— how created, 340, 344, 411. 

— uses of, 346 n., 368. 

— nnderiease or assignment of, 41a. 
laegal IBstate, 370. 
Legislation, direct, judicial, 63. 
Lessee, nature of interest of, 174-176, 

343. 
Levant and oouohant, of commonable 

beasts, 191. 
Libera eleemosyna, see Vrankal- 

moign. 
Liberty, $ee Honour. 
Libertim tenementom, 49, 137. 

— a estate for life, 60, 163. 

Light, easement of, 180, 186 fi., 305, 
408. 






Limitation, words of, 58 »., 161, 164, 
367. 

— — in wills, 38a. 

Limitation, period o^ 109, 11 3, 4a5. 
Limitations, Statute of, title by, 435. 
Limited interests, Angio-Sazon, 58. 
Littleton, Thomas de, 339. 
LiTery, gee Ouster le main. 
Livery of Beiain, see Seisin. 
Lord, relation of, to man, 30-34, 37- 

— of district or manor, 19, a4-a6, 45. 

— relation of, to inhabitants, 38. 
to tenants, 34, 38, 45-51, 76-80, 

a33-237» 394- 

— ri^ts of, over waste land, 38, 133, 

183, 190, 196-301, 339-331. 

— jurisdiction of, in writ of right, 
73-76. 

Lordships,tenitarial origin and growth 

of, 19, 34-36. 
Lords, influence of great, uponlegisU- 

tion, lao, 330, 33a. 
Lunatic, conveyance by, 401. 

— conveyance to, 403. 

— will of, 388. 



ICagna CSarta, 115-119. 

Magnum servitium, see Grand 8er> 

Jeanty. 
Minority in different tenures, 86. 
Manor, 44, a 1 1-3 15, 386-395. 
Manor Oourts, 53-55, 388. 
Mansio, 35, 44. 
Maritagium, loi »., 138, 335. 
Mark System, 4-8. 
Marriage, right of lord to, 41, 48, 90, 

133-136, 136, 139, 393, 395. 

— in socage, 48. 

Married women, equitable estate ol^ 

3a9» 37a- 

— alienation by, 338-340, 401. 

— will of, 340, 389. 

— husband may convey use to, 354. 

— purchase by, 403. 

Married Women's Property Aoit 
1883, 339 n., 338, 373, 389 *•> 4oa» 
Merchants, Statute of, aSo. 
Merohetum, 153. 
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% a59» «^4- 
Merton, Stattite of, 125, 133, 197. 

Meme lord, 40. 

ICilitarj serFice, 33, 35, 38, 136, 140. 

Militery tenure, 3J, 35, 39, 136. 

— abolition of, 393*399. 
Mirror of Jnstioea, 209. 
Morning-gift, 137. 

Mort d'Anoestor, Anize of, 109, iti. 
Mortgage, 168, 283-286, 409. 

— equitable, 409. 

Mortmain, Btatntet restraining, 132, 

215-220, 235, 316, 331, 404, 405. 
^- licence to hold in, 217. 

— evanon of proyiflioni against, 314, 

317- 

Korman Congoest, effects of, 33-44. 
n'orman law, 33. 
n'orthampton. Assise of, 109. 
Notoriety, necessity for, 146, 260. 
Voyel disseisin. Assize of, no, 11 a, 

133> 196. 

O. 

Oooupant, 163 a. 

Oflloe, inquest of, 404. 

Oflloea, 302. 

Ooster le main, 42, 393, 395, 396. 

Outlawry, 93. 

Ownership, conception of, 303, 307. 

— acquisition of, 406. 

Pais, matter in, 22511., 337. 

Paraphernalia, 341. 

Parceners, tee Ooparoeners. 

Pares curiae, 288. 

Parish, 44. 

Parishioners, supposed rights of, 8 n. 

Parks, endosare of, 198, 212. 

Partiolpea, 274. 

Particular estate, 258-260. 

Partition, 276, 41 1. 

Peerages, 302. 

Pexpetttity, rale against, 362-364. 

Personal actions, 71. 

Personal property, 301. 

Personam, rights in, tee Bights. 



Petitions, reference of, to Chancellor, 
320. 

Piscary, common of, 190. 

Flaoita Anglo-H'oirmanica, 11711. 

Placitorum AbbrcTiatio, 11711. 

Pone, writ of, 73 n. 

PositiTC law, 63, 65, 68. 

Poasessio, adaptation of Boman doc- 
trine of, 147-149. 

— firatris, 418. 
Possessory actions, 109. 
Possibility, 223, 257, 266. 
Power, tee Appointment. 
Prescription, 182-184, 4^7* 42691. 

— condition of, 184, 185. 

— how distinguished from custom, 
182 n. 

— in a que estate, 193 a. 
Prescription Act, 183, 193, 407, 408. 
Present enjoyment, right o^ 257, 

310- 
Primer seisin, 4311, 393, 395. 

Primogenitoxe, 47, 95, 419. 

Princeps, relation of, to comes, 20-22. 

Private law, 115, 297. 

Private property in land, 5. 

Procreation, words of, 220, 347. 

Profit k prendre, 181, 305, 406. 

— cannot be daiined by custom, 182 ». 
Prohibition, 167. 

Property, meanings of, 300. 
Protector of settlement, 252. 
Public land, 11. 
Public law, 398. 
Purchase, words of, 163, 267. 
Purchased land, alienation of, 102. 
Purchaser, 418. 

— liability of, to cestui que use, 335. 

— for valuable consideration, rights of, 
405. 



Quarantine, widow's, 138. 

Quare edecit infra terminum, writ of, 

341. 
Que estate, 157, n. 3. 
Quia Bmptorea, Statute of, 191, 333- 

336. 
Quit rent, 390. 
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Beal actions, 71, ia8. 

— abolition of, 1 1 1. 
Beal property, 176, 301. 

Bealist philoeophy, influence of, 309, 

343, 368, 433* 
Becosnitio, trial by, 11 1, 11 a. 
Becognisanoe, 280. 
Beooveriea, ai6, 241, 251-355. 
Bedemption, equity of, 284. 
Be-entry, condition of, 413. 
Beleaae, 176, 243, 259. 
Belief, 40, 48, 81, 120. 

— in socage tenure, 48, 82. 
Beligiosia, Statutnm de, 217. 
Beligioua penone, incapacity of, 

277. 
Bern, rights in, tee Bights. 
Bemalnder, 161, 166 n., 224, 260-272, 

310. 

— definition of, 26a 

— freehold, conditions of, 260-262. 

— vested, bow diitingaiBhed from con- 
tingent, 263, 310. 

— of uses, 347, 359. 

— $ee Oontingent Bemainder. 
Bexnainderman, 252. 

Bent, 47, 48, 305. 

— of assize, 212. 

— different kinds of, 236 n. 

^- creation of, under Statute of Uses, 

348. 349- 
Beports, 66, 116, 209. 

Besnlting use, 327, 353. 
Beversioxi, 165, 223, 250, 357-260, 

310. 
^- release of, to tenant, 176 n., 259. 

— grant of, 178 a. , 243, 258, a6a 

— definition of, 258. 
Beversioner, 252. 
-— tenure of, 248, 258. 
Bight, writ of; 71. 

Bights, in rem, in personam, 175 a., 
181 »., 298, 299. 

— primary, secondary, or sanc- 
tioning, 299 a. 

Bodknightes, 138. 



Boman law, inflnenoe of, 2 n., 31, 67, 
118, 119, 145, 147, 162, 167, 177, 
180, 184-186. 

Botuli Onriae Begis, 66, 117. 

8. 

Samm, C!oun(9l of, 36. 
Scintilla juris, 369 n. 
Boatage, 37, 129-131, 137. 
Seal, use of, 57 n. 
Seignory, 2491., 50 n., 56. 
Seisin, 49 a., 108, 178. 

— livery of, 1311., 49, 60, i45-'5^» 

a45» 336. 
Sexjeanty, grand, 39, 397. 

— petit, 49, 132. 
Servi, 51. 
Service, 38. 

Services, kinds of, 74, 138; see Mili- 
tary Service. 

— agricultural, 25 u., 46, 138. 

— in socage, 46, 138. 

— free and base, 46, 49, 135. 
Servient tenement, 181. 
Servitudes, 180-208. 
Settled Iiand Act, 1882, 162 n. 
Settlement, 355, 356, 405. 
Shack, common of, 7 n., 200 n. 
Shelley's Case, rule in, 267. 
Sheriff, 71. 

Shifting uses, 310, 330, 357. 
Socage, etymology of term, 45 a. 

— tenure, 46-48, 137. 

— free and villein, 4611. 

— descent of lands in, 47, 95. 

— conversion of military tenarea into^ 

393i 395> 397* 
Soomanni, 45. 

Special oooapant, 163 a. 
Specialty debts, 281. 
Springing uses, 310, 330> 357> SS^ 
Stapolis, Statntmn de, 280. 
Statate law, 115, 116. 
Stillicidiom, 305. 
Strict settlement, 253 n. 
Subinfeudation, abolition of, 332. 
Subject of right, 298, 300. 
Subpoena, writ of, 392, 320. 
Substitution, 368. 
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Snooessio p«r onivenltatem) 378. 
Snooession, title by, 417-422. 
SniTeraiioe, tenant at, 24a. 
Suit of Court, 46 n., 138. 
Surrender, 410. 
Surrender of oopyfaold, 291-293. 

to nae of will, 294 ». 

Survivoraliip, 273-279. 

T. 
Tail, iee Xatate Tall. 
-— earliest mention of estate, 223, 230. 

— male, female, 247. 

— special, general, 247. 

— after possibility of issue extinct, 248, 

353. 

— mode of barring estate, 249, 255. 

— alienation of estate, 249, 252, 253. 
Taltarum'a Case, 253-255. 
Toohnioal terms, 57, 59. 
Tenant in capite, see Capite. 
Tenant in common, 274, 277, 278. 
Tenements, 72 n., 224 ». 
Tenendum, 60. 

Tenure, growth of, 27, 32, 38, 45-49, 
60. 

— different kinds of, 135-143. 

— after Qaia Emptorss, 233, 248. 
Term, meaning of, 175 j»., 243, 412 n. 
Termor, see Iiessee. 

Terms of years, 174-180 ; tee laease- 

hold Interests. 
Terra regis, tee Folkland. 

— dominioa, 25. 
Text-books, 118, 209, 239. 
Thegn-land, 1311. 

— law, 26 », 

Thegna, relation of, to king, 22, 27, 

39. 

— pass into tenants in capite, 30. 

Thing, meaning of, 298 «. 
Things real, personal, 301. 
Thomton. Gilbert de, 2 ion. 
Time immemorial, 293, 408. 
Tithes, 305. 
Title, meaning of, 399. 
Titles, classification of, 430. 
Tolt, writ of, 73 ». 
Torts, 299 n. 



Toum of Sheriff, 55. 
Township, 5. 

— court of, tee Village assembly. 
Traders, liability of heir of deceased, 

282. 
Traditio, 145. 
Transmutation of possession, uses 

raitied with or without, 327, 353. 
Trespass, action of, 336 n., 373. 

— action of, by copyholder against lord, 
292. 

Trinoda neoessitos, 14, 23, 36, 38. 
Trustee, 354, 370. 
Trusts, 346, 370. 

— implied, 371. 

— creation and transfer, mode of, 371, 

415, 416. 
Turbary, common of, 190, 195. 

IT. 

Underlease, 412. 

Usage, inflaence of, 318. 

User, extent of power of, over property, 

303- 
Uses of land, early history of, 316- 

331. 

— early recognition of, 316. 

— advantages of, 316-318. 

— nature of obligation constituting, 
318, 320. 

— will of, 324, 329. 

— who capable of holding to, 325. 

— who capable of taking, 329, 331- 

333- 

— follow legal rules, 325. 

— creation and alienation of, 326-328. 

— implied, 326. 

— refusal of Common Law Courts to 

woogiiMo* 33^338. 

— conveyances by cestui que use made 
good, 343. 

— become legal estates, 343-352. 

— usual later sense of, 346 n. 

— upon uses, 368-370. 
Uses, Statute of, 345-353* 

— effects of, upon conveyancing, 352- 
362. 

upon wills, 376, 381. 

Usuoapio, 18591. 
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XJmnj, penalties of, aSa. 
Uras-firaotus, 177, 268, 315. 

V. 

Vestry of peiiflh, 8. 
Vioe-oomes, tee Sheriff. 

Villa, 44- 

Villace aesembly, 8, 16, a8, 53. 

Village oommunities, 4. 

Vmelnfl, 35 n., 50, 51. 

— in groM, regardant, 51, 344. 

— caatomaiy rights ot 51* 
Villenaginm, 51, 137, iSi-iSBt 287. 

— porom, privilegiatum, 153. 

— remedioB of tenant in, 153, 153. 
»- alienation of, 154. 

Vivum vaditun, 383. 
Voluntary gifts, void against pnr- 
chaseia, 405. 

W. 
Wards, Court of, 393. 

— abolition of, 393~395* 
Wardship, 41, 81, 86-90, 136, 393, 

395, 396 ; eee Ouardian. 
Warranty, 80 n., 164, 331, 349-256. 
Warranty, lineal, collateral, 350. 

— vonbhing to, 80 »., 255 n. 
Waste-land, early rights over, 18, 19, 

28, 190 ; tee Iiord. 
Wateroonrses, 305. 
Ways, 187, 305. 
Westminster II, Statate of, 219, 224, 

229, 279, 321. 
Widow, marriage of, 90, 129; $ee 

Dower. 
Will of lands, introdnced by clergy, 2 n. 



Will of lands, in Anglo-Saxon law, 
14, 16, 27 »., 48. 

— abolished after Gonqoest, 29, ici, 

»67» 375- 

— cnstomary, 48, 269, 379. 

— of copyholds, 394 a. 

— of use of lands, 334, 339, 375. 

— effect of Statute of Uses on, 344, 

345i 35 1 » 37^» 38i. 

— effect of 2 Gar. 11, c 24, 377. 

— of freeholds, ander Statute of Hen. 
Vm, and I Vic. c 26, 376-390. 

— how it differs from will of personalty, 

378-379- 

— solemnities, 377. 

— construction of, 381-383. 

— speaks from death, 383. 

— revocation of, 385, 389, 390. 

— of married women, 339, 340, 389. 

— of freeholds, leaseholds, oopyholds, 
416, 417. 

Wills, Statutes of (Henry VIII), 385- 

388. 
WilU Act, 388-390. 
Witenagemot, 12. 
Witnesses to will, credibility of, 377. 
Writs, forms of (sea varioos titles), 

7i» 73, 74. "6i 198- 

— new, provided by Council, 177. 

VITrits, new, under Statute of West U, 
c. 24, 321. 

— purchase of, 255. 

Y. 
Tear Books, 209, 238. 
~ to year, tenant from, 242, 412. 
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